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ENERGY EMPLOYEES OCCUPATIONAL ILL- 
NESS COMPENSATION PROGRAM; ARE WE 
FULFILLING THE PROMISE WE MADE TO 
THESE COLD WAR VETERANS WHEN WE 
CREATED THIS PROGRAM? (PART IV) 


WEDNESDAY, NOVEMBER 15, 2006 

House of Representatives, 

Subcommittee on Immigration, 

Border Security, and Claims, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:09 p.m., in Room 
2141, Rayburn House Office Building, the Honorable John 
Hostettler (Chairman of the Subcommittee) presiding. 

Mr. Hostettler. The Subcommittee will come to order. Today’s 
hearing is the fourth in a series of oversight hearings the Sub- 
committee has been holding on the Energy Employees Occupational 
Illness Compensation Act, or EEOICPA. The point of this hearing 
and the fifth hearing to follow in December is to review what the 
Committee’s oversight efforts have revealed as weaknesses in the 
program, the status of any reforms made to address those weak- 
nesses and discussion of any emerging issues that may need to be 
addressed in the next Congress. 

Because of their complexity, the Subcommittee is compelled to 
make an effort to create as much of a roadmap of a program and 
its problems as possible for those who would provide future over- 
sight. The Judiciary Committee’s oversight did not begin with in- 
vestigation on implementation of the 0MB passback options. This 
Committee has taken an active role in policing its program from 
the start. And I sincerely hope that rigorous oversight by this Com- 
mittee will continue in the 110th Congress and future Congresses 
until we can all say with confidence that, yes, we are fulfilling the 
promise we made to these veterans of the Cold War when we cre- 
ated this program. 

I would have liked to have been able to say that already, but the 
record created by these hearings tells us that it is just not so. 

Shortly after assuming the chairmanship of this Committee, I 
sent a letter to the General Accounting Office asking that they ex- 
amine the key components of the program. That was May 2003. As 
time went on, the Subcommittee heard several complaints on the 
way the program was functioning and the behavior of officials in- 
volved in the program. 


( 1 ) 
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That prompted a November 2004 request to the Department of 
Health and Human Services for extensive documents and informa- 
tion concerning the functioning of the program, the Advisory Board 
of Radiation and Worker Health, and that board’s audit contractor. 

Subsequently, after the initial review of their submissions a re- 
quest was made for GAO to expand the scope of their review of 
subtitle B, which they agreed to. During 2005, the Committee sent 
letters to various agencies regarding concerns with different actions 
taken with regard to the program. 

One letter to the Attorney General concerned the use of classified 
information to decide a claim under the program and asserted that 
congressional intent was that transparency and the processing of 
claims be an essential principle of this program. A second letter 
concerned the removal of two board members, a worker and a doc- 
tor. No resolution to either of those concerns was forthcoming. 

In the case of the request by Chairman Sensenbrenner that the 
removed board members be offered reinstatement so that the board 
would not lose their expertise and experience with the program, 
the Committee received a one-sentence letter thanking us for our 
comments. 

On October 18, 2005 the White House announced the appoint- 
ment of three new board members, one of whom had major conflicts 
of interest issues since a company he founded and whose employees 
included immediate family members had been contracted to do dose 
reconstructions for NIOSH. Only one new worker representative 
was included in the new appointments. When the 0MB passback 
memo surfaced, the Subcommittee began planning hearings. Those 
hearings were, at a minimum, to include Department of Labor and 
the Office of Management and Budget. 

The Committee’s invitation was met with resistance by DOL and 
HHS. But they both eventually provided witnesses. That was not 
the case with 0MB. Administration officials suggested that an ex- 
change of letters between 0MB and the Committee containing ap- 
propriate assurances and stating good faith actions that would be 
taken to assure the claimant community of the Administration’s re- 
jection of the passback options would be a more appropriate re- 
sponse than 0MB testifying. 

There were several exchanges of draft letters between 0MB and 
Committee staff as well as a meeting between myself and the Ad- 
ministration to personally express the need for specific actions and/ 
or statements that 0MB had to make in lieu of testif 3 dng. 

One of those actions was to either offer reappointment to the 
board members removed without cause, or provide a plausible ex- 
planation why they had been removed, while other less qualified 
members who had made their support of DOE management very 
clear, had been retained. When it became clear that action was 
not — was nonnegotiable for the Committee, 0MB took the broad 
nonspecific letter of explanation with regard to the 0MB passback 
and used it as the basis for letters responding to Senate and House 
Member offices. They refused to consider reversing the actions of 
the Administration with regard to the 2 pro worker Advisory Board 
members. 

During the first week of August 2006, NIOSH was notified by the 
White House office of personnel that Wanda Munn and Roy Dehart 
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had been retired from the board effective immediately, as part of 
the ongoing activity of rotating board members. 

Dr. Dehart had filled one of the medical slots on the advisory 
board, Ms. Munn, an engineer and strong supporter of the DOE 
complex does not appear to have been qualified to fill any of the 
statutorily required board slots, medical, scientific or worker. 

It was brought to the Subcommittee’s attention that Ms. Munn 
was unhappy with her retirement and hoped to utilize a means to 
get back on the board. Amazingly on August 11, 2006, NIOSH was 
notified by the White House that Dr. Dehart and Ms. Munn were 
to be reappointed for another 3-year term. While Dr. Dehart de- 
clined reappointment, Ms. Munn, not surprisingly, accepted. 

When the White House was asked why reappointment was so 
quickly offered to an individual who didn’t even meet the statutory 
qualifications for serving on the board after the request of the 
Chairman of the Judiciary Committee for the reappointment of two 
qualified board members was ignored, the Administration never 
provided an explanation. 

The board currently has only two worker representatives and a 
reappointed member who has stated her position that none of these 
workers are sick because of their exposure to radiation. 

Obviously, an impartial review of the validity of the science used 
to determine whether to approve claims for radiation exposure 
won’t be forthcoming from that particular board member. 

I strongly encourage those who police this program in the future 
to aggressively pursue balancing this board and legislation to pro- 
vide for a more transparent appointment process appears to be the 
only real solution. 

A February 22, 2006 letter requested that DOL’s Employment 
Standards Administration or ESA provide all documents related to 
the 5 options outlined in the 0MB passback prior to the Sub- 
committee hearing on March 1, 2006. The Subcommittee received 
a box of about 4,500 pieces of paper from DOL on March 17, 2006. 
None of them substantive information related to the request. 

After DOL complained that the request was overly broad, the 
Subcommittee reduced its request of the documents of 25 key DOL 
ESA staff. No further documents were received until the beginning 
of July. No documents or communications were received regarding 
the 0MB passback, and no communications between Labor and 
0MB were forthcoming. 

The Committee was informed on July 21 that the office within 
DOL that handles the EEOICPA claims indicated to the Legislative 
Affairs Office that there was no need to provide any of the commu- 
nications with 0MB because they constituted internal budget nego- 
tiations — privileged documents not available to anyone. 

Labor was told by the Committee that ESA had misinformed 
them. 

In support of that position, the Subcommittee requested and re- 
ceived a congressional research analysis of the appropriateness of 
the document requests made to the Labor Department, which 
makes it clear that no privilege could be assigned to the documents 
in communications that were part of the Committee’s inquiry. 

On the eve of a vote to authorize a subpoena to DOL, high level 
assurances were made to the Committee to provide all but a few 
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documents to the Committee, and the rest were made available in 
a reading room for Committee viewing. 

HHS had withheld several binders and allowed all but one to be 
reviewed by Committee staff. 

It is the Committee’s understanding that the binder withheld 
contained HHS’s communication with 0MB regarding the 
passback. So much resistance from these agencies fortifies the ar- 
gument that their actions would not bear well under scrutiny. 
Those involved in this backroom manipulation of the program have 
destroyed the Government credibility again. 

This program was supposed to ensure workers that the deceit 
was over and the Government was finally going to do right by 
them. Those tasked with implementing the program have failed 
that purpose miserably, and they need to be exposed for what they 
have done. 

I will be including a record of the Committee’s correspondence on 
our concerns in the hearing record as well as other pertinent docu- 
ments that provide a clear view of the actions of those running this 
program. 

Under oath, the 0MB witness on July 20, 2006 rejected each of 
these 5 options and assured us they were not pursuing any of 
them. We received the same assurances under oath on March 1st, 
2006, in DOL. Evidence included in both DOL and HHS-submitted 
documents or included in the documents withheld and only 
viewable to the Committee staff do not support those statements, 
and the hostile attitude of those running this program toward the 
claimants and their advocates gives me little confidence that there 
is any sincere efforts to change by these officials. 

Obviously, the babysitting of these individuals must continue 
and I encourage it wholeheartedly. Time is of the essence for ful- 
filling our promise to this quickly aging population of atomics 
weapons employees. Perhaps soon those who run this program will 
do the right thing and take care of these workers and their families 
competently and with an attitude of respect that is clearly not 
present at this time. 

At this time, the Chair recognizes the gentlelady from Texas, Ms. 
Jackson Lee, for purposes of an opening statement. 

Ms. Jackson Lee. Thank you, Mr. Chairman. Let me, first of all, 
thank you for joining me in persisting on what I think is a call for 
the restoring of the integrity of this program. Thank you for joining 
me and insisting that the Federal Government do the right thing. 
And thank you for your leadership on this issue. 

I echo and join the Chairman in announcing publicly that it is 
my fear that the Energy Employees Occupational Illness Com- 
pensation Program’s integrity is in jeopardy. 

Mr. Chairman, I want to indicate to you that over the recess, I 
went to Texas City in Texas and saw the faces of individuals who 
have been impacted by the failure of this particular program to 
function. 

I looked in the faces of elderly persons who asked — and begged 
frankly — that we would come to their area and hear their stories 
and find out that they are nothing but great patriots, and good 
Americans, and they love their country, and they entrusted their 
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hopes and dreams for their families, for their livelihood, and for 
their longevity to this great nation. 

I think it is a besmirching of the commitment that we make to 
Americans when they rise to the highest call, calling, and that is 
to serve America, that we have found ourselves in this quagmire. 

So I join you in the level of frustration that your accounting has 
generated. And I am hoping and I view and feel that our collective 
effort before we end the 109th Congress, will see fruition. And so 
I begin by thanking the witnesses for being here. It looks like we 
are climbing up the rough side of the mountain, but I do believe 
that we have a collective body of interested Members of Congress 
who are willing to pursue the Federal Government doing the right 
thing. 

The Department of Energy and its predecessor, the Atomic En- 
ergy Commission, have employed tens of thousands of workers to 
develop, build and test nuclear weapons. The Energy Employees 
Occupational Illness Compensation Program Act of 2000 provides 
compensation for workers who have contracted radiation related 
cancers, beryllium disease or silicosis disease from exposure to ra- 
diation at these work sites. 

They may be eligible for a lump sum payment of $150,000 and 
prospective medical benefits. In processing radiation-related cancer 
claims, the National Institute for Occupational Safety and Health 
is required to estimate a workers exposure to radiation, which is 
referred to as a radiation dose. 

Sometimes this is not possible. During the early years of the nu- 
clear weapons program, some of the workers were not monitored 
for radiation exposure, and records have been lost. We found these 
cases in similar situations of compensation requests throughout the 
other history of the United States. 

Remember, folks, we did not always have the Internet or the 
computer. We didn’t always have the Blackberry. People were ei- 
ther writing things down or assuming that the immediate super- 
visor knew the story. 

And of course, we have not yet found the cure for aging and loss 
of life through aging. And people have passed on who knew the sto- 
ries, companies have closed who had the information, documents 
have been either lost, displaced or disposed of because history has 
marched on. 

The Act provides a remedy for cases in which it is not feasible 
to estimate radiation doses. But it is clear that the health of work- 
ers may have been in danger by radiation exposure. They can peti- 
tion to be designated as members of a Special Exposure Cohort 
which provides an unrebuttable assumption certain cancers are 
work related. Members of a Special Exposure Cohort may be eligi- 
ble for benefits if they have 1 of 22 specified radio sensitive can- 
cers, and they must have worked as a covered facility for at least 
1 year in a job that exposed them to radiation. 

I deviate for a moment and cite as an example Agent Orange, 
recognizing that we first challenged the existence of Agent Orange 
disease after Vietnam and after long studies and determinations in 
lost records and misinformation, we have discovered that that is a 
valid disease, or exposure that Vietnam vets had and Mr. Chair- 
man, while I was home in the District again, a Vietnam vet who 
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was in Thailand has now raised the specter that that group was 
left out, and those Agent Orange planes landed on those airfields, 
and he is, of course, by his medical doctor, determined to be 100 
percent disabled, but yet paperwork and lack of designation has 
him as a case that we have to pursue in front of the Veterans’ Af- 
fairs. 

I use that as an example because this is what these cohorts have 
been facing. In an internal passback memorandum from the Office 
of Management and Budget to the Department of Labor, 0MB 
states that the Administration will convene a White House-led 
interagency work group to develop options for administrative proce- 
dures to contain the growth in the costs of the program, cost over 
patriotism and the service of these patriots. 

0MB states further that the discussions would include but not 
be limited to a requirement for the Administration’s clearance, of 
Special Exposure Cohort determination, addressing imbalances in 
the membership of the Advisory Board, requiring an expedited re- 
view by outside experts of the Special Exposure Cohort rec- 
ommendations by NIOSH, requiring NIOSH to apply a conflict of 
interest rules and constraints to the Advisory Board’s contractor, 
which we see by the Chairman’s remarks, that has not been done, 
and requiring that NIOSH demonstrate that its site profiles and 
other dose reconstruction guidances are balanced. 

I am concerned that such cost cutting measures would conflict 
with the Special Exposure Cohort review procedures established by 
the Compensation Program Act and that it would result in unwar- 
ranted denials of compensation applications. 

Instead of cost-cutting measures, the Administration should be 
considering whether measures are needed to increase the number 
of applications that are granted. On average, approximately 70 per- 
cent of the applications are denied. 

We are not serious. We are playing at the game of responding to 
the needs of the faces that I saw in Texas City, Texas this past fall. 

Government witnesses have testified that cost containment is not 
a factor in deciding which claims to pay. But this has not elimi- 
nated concern. The Subcommittee asked DOL to provide all docu- 
ments related to the 5 options outlining the 0MB passback. The 
Subcommittee received a box of about 4,500 pieces of paper from 
DOL, but none of these documents provided the necessary informa- 
tion. 

When this was brought to DOL’s attention, its response was that 
the request was overly broad. The Subcommittee reduced its re- 
quests to the documents of 25 key DOL ESA staff. But the Govern- 
ment still would not cooperate fully. The debate reached a point at 
which a subpoena was considered. Most documents were made 
available to the Subcommittee, but the integrity of the application 
process is still in doubt. 

I have introduced a bill to address these problems. The Energy 
Employees Occupational Illness Compensation Program Improve- 
ment Act of 2006, H.R. 5840. Among other things, it would shift 
the authority from making Advisory Board appointments to the 
Congress. It would require HHS Secretary to abide by the rec- 
ommendations of the Advisory Board unless there is a clear error. 
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It would establish enforceable conflict of interest requirements with 
respect to NIOSH’s dose reconstruction contractors. 

Also, it would eliminate unfairness by making benefits available 
to some subcontractor employees who worked at atomic weapons 
employer facilities, but presently are not covered by the Act. 

I know that we want to do the right thing. I would imagine, Mr. 
Chairman, if we interviewed individual members of the Adminis- 
tration, I give them the benefit of the doubt, they would know that 
they have not been completely forthright in doing the right thing, 
and they would acknowledge that we have been asking the impor- 
tant and hard questions, and our questions need to be answered, 
documents need to be produced, and as well, we need to move for- 
ward on a reconstructive program. 

I would ask prospectively as my colleagues are listening that we 
would begin to hold hearings on H.R. 5840, a field hearing as well, 
but more importantly, that we move forward and address the con- 
cerns of patriotic Americans. 

Mr. Chairman, thank you again for your leadership and I yield 
back. 

Mr. Hostettler. I thank the gentlelady. At this time, I will in- 
troduce members of our distinguished panel of witness. 

Laurence Fuortes is professor of occupational and environmental 
health at the college of public health at the University of Iowa. 

Dr. Fuortes received his B.S. In biophysics at Northern Illinois 
University and his M.D. At the University of Illinois. He has pub- 
lished dozens of article on a wide range of medical subjects, though 
much of his research has focused on occupational health hazards 
and the development of potential policy solutions. 

John Mauro is the project manager for Dose Reconstruction Con- 
sulting Services for the Advisory Board on Radiation and Worker 
Health under EEOICPA. He has personally performed eight dose 
reconstruction reviews and directed 60 other reviews. Dr. Mauro 
has appeared before the Advisory Board at every public bimonthly 
meeting of the board and has presented and defended the audit re- 
ports of the audit contractor, Sanford Cohen & Associates. 

He has served as the principal investigator for the preparation 
of the environmental and safety analysis reports for 10 commercial 
nuclear power plants. 

Kathy Bates is a surviving claimant under the Energy Employ- 
ees Occupational Illness Compensation Program Act. She attended 
the University of Tennessee and graduated with honors in 1984 
with a degree in computer science. She has 22 years of experience 
as an information technology professional. Mrs. Bates is married 
and has two children and she resides in Knoxville, Tennessee. 

Richard Miller is a senior policy analyst at the Government Ac- 
countability Project. Mr. Miller has led that group’s efforts to re- 
form EEOICPA as part of the fiscal year 2005 Defense Authoriza- 
tion Act. 

Mr. Miller is an expert on the program, having been actively in- 
volved in creating the original EEOICPA law. He has testified be- 
fore this panel on the 0MB passback document on containing the 
cost of EEOICPA. 

In 2003, he appeared before the Senate Committee on Energy 
and Natural Resources where he testified on the flawed implemen- 
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tation of EEOICPA by the Department of Energy. He holds a B.A. 
in industrial and labor economics from the University of Massachu- 
setts. 

Lady and gentlemen, you will see that we have a time system. 
We respectfully ask that you limit your oral statements to 5 min- 
utes or as close as possible to that. 

Without objection, your entire written statement will be made a 
part of the record. 

Dr. Euortes, you are recognized for 5 minutes for an opening 
statement. 

TESTIMONY OF LAURENCE EUORTES, M.D., PROFESSOR, DE- 
PARTMENT OF OCCUPATIONAL AND ENVIRONMENTAL 

HEALTH, UNIVERSITY OF IOWA 

Dr. Euortes. Thank you. I have been working with several AEG 
DOE sites in Iowa for about 5 years and it has been one of the 
most changing — life-changing experiences of my life. I have been 
very affected by this work. 

On behalf of these workers and the families of those who are de- 
ceased, I would like to thank you very much for this oversight of 
the policies in response to the health risks and resultant diseases 
experienced by this workforce. 

They labored under a weight of secrecy and uncertainty regard- 
ing the health risks of nuclear weapons work. We owe these work- 
ers a debt of gratitude and as you have suggested, a fair and open 
system. 

When this program began, the workers in Iowa said that their 
Government was just waiting for them to die. And sadly some of 
our actions appear to bear this out. 

On a positive note, scores of workers’ lives have been saved by 
the early detection of cancers and other diseases through the DOE 
medical screening process. 

Unfortunately, the tone of the 0MB memo that led to these hear- 
ings is that some feel the risks to these early era workers have 
been overstated. Worker protections may have been interpreted as 
adequate in the early era, but they are clearly not adequate by to- 
day’s standards. This was prior to the studies of Hiroshima and 
Nagasaki survivors and radium dial painters and prior to decades 
of biological studies of cancerous effects of radiation. 

It was also prior to technologic advances in radiation monitoring 
before the OSHA Act. 

These workers are disadvantaged in the SEC anddose recon- 
struction processes, by a lack of transparency and a lack of access 
to expertise. 

In the SEC process, the petitioners are asked to prove the nega- 
tive, something that cannot be proven. Ah the while, they are not 
given access to the same data that NIOSH and its contracts have. 
And the petitioners have to rely on a cumbersome EOIA process to 
try to get dose information. 

It took 3y2 years just for the SEC rules to be written. Meanwhile 
many of these elderly workers died. In the Iowa case after the Ad- 
visory Board went on record in April of 2005 agreeing that accu- 
rate, defensible, and timely dose reconstructions could not be per- 
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formed, there was a flurry of activity, which seemed to he designed 
to frustrate these workers. 

SEC and claimed decisions should not be based on flnancial im- 
plications, but on a fair balanced scientiflc judgment. The peti- 
tioners are further disadvantaged by the dense technical aspects 
and jargon of health physics and typically are asked to take, at face 
value, the dose calculations made by NIOSH contractors. 

The petitioners deserve a process independent of bias or political 
pressure. The board must be scientifically based and its judgments 
must be impartial and there must be a representation of environ- 
mental and radioepidemiology expertise. 

The SEC process has also not addressed risks from residual radi- 
ation. At the Ames lab, one worker described to us his tasks in the 
1960’s of tearing out the exhaust ventilation systems and the build- 
ing materials of one of the most highly contaminated areas. All of 
his co-workers are now deceased from cancer. When we shared this 
information with the Ames laboratory, their director and health 
and safety staff helped us immediately to amend our SEC petition, 
submit it to NIOSH to extend the period of coverage. 

This issue of residual risk is pertinent in all of the DOE sites 
probably that we are dealing with radionuclide processing. 

As regards the dose reconstruction claims processes, there is a 
perceived problem of this being litigious which places unfair bur- 
dens of proof on the claimants. Although the dose reconstructions 
developed by NIOSH give the numerical appearance of precision, 
the process is often not exact or scientifically defensible. 

Take, for example, an Iowa worker who received a probability of 
causation of 48 percent for a radiogenic cancer and imagine his dis- 
belief when he amended his claim based on a newly-diagnosed 
radiogenic cancer and the NIOSH recalculated probability of causa- 
tion is now 32 percent. 

Despite the best intentions of claimant friendliness, this DOE 
claims process operates disturbingly like a conventional insurance 
claims process, functionally placing obstacles in the claimants path. 
This claims process must also be made transparent and subject to 
review and oversight. 

I know of several cases of people whose claims were denied based 
on faulty assumptions by the Department of Labor. Examples in- 
clude a Kansas City native from the Bendix plant whose proof of 
employment came from the headquarters in New Jersey. He was 
denied. Another employee whose proof of disease came from a CT 
scan was denied because under the language of the Act they re- 
quired a CAT, CAT scan. Others denied because diseases such as 
Polycythemia Rubra Vera were decided by the claims examiners 
not being covered under the Act, where as, in fact, they are. There 
are numerous such examples. 

These workers are typically elderly and not well versed in health, 
physics, medical or legal terminology, and they are easily frus- 
trated and dissuaded from pursuing valid claims. Cases such as 
these, I mentioned, suggest a need of a systematic review of denied 
claims and a change in policy from placing the burden of proof en- 
tirely on claimants to a system which claimants are assisted in 
identifying and locating requisite information. 
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All of these workers who were exposed to radiation Beryllium 
and related toxins in our atomic weapons industry deserve no less 
than an equitable, just and open approach to the evaluation of cau- 
sality and compensation for work-related disease. Thank you very 
much. 

Mr. Hostettler. Thank you, Dr. Fuortes. 

[The prepared statement of Dr. Laurence Fuortes follows:] 

Prepared Statement of Dr. Laurence Fuortes 

Honorable Members of the Subcommittee on Immigration, Border Security and 
Claims, thank you for the opportunity to share with you my perspectives on the En- 
ergy Employees Occupational Illness Compensation Program Act (EEOICPA) and 
the Special Exposure Cohort process. My name is Laurence Fuortes, I am a physi- 
cian and Professor of Occupational and Environmental Health and of Internal Medi- 
cine at the University of Iowa (UI). For approximately five years, my staff and I 
have been working with former Atomic Bomb assembly workers and more recently 
Uranium and Thorium processing workers in Iowa and surrounding states. Through 
a Department of Energy program, UI provides medical screening examinations and 
medical care to former workers, and we have gotten to know many of these workers 
quite well. 

On behalf of these former Atomic Energy Commission and Energy Department 
workers and the families of those no longer alive I thank you for addressing ques- 
tions of appropriate policy in response to recognized health risks and disease experi- 
enced hy this workforce. These workers labored under a great weight of secrecy, as 
well as significant uncertainty, in regards to health risks associated with employ- 
ment in the nuclear weapons industry. We owe these workers a tremendous debt 
of gratitude for their patriotism, placing themselves in harms way in defense of our 
country during hoth World War 2 and subsequently during the Cold War. 

One of the primary things I hope to convey at these hearings is a sense of the 
effect of these programs on individuals as well as the community. I have spent 
hours with grown women and men in tears as they helped me identify those of their 
coworkers who are deceased. Without the benefit of a funded scientific study, I 
would have to say that anecdotally we are seeing a higher than expected rate of 
cancers and lung disease in this population, (as compared to what I have experi- 
enced in other medical screenings). These workers and their families said at first 
that the government was only waiting for them to die. Sadly the facts and history 
appeared to bear this out. The impression among many workers and their families 
is that the workers had been put at risk, made ill, and died as a result of their 
work, yet the government was merely going to stall and deny. Throughout our and 
other Former Worker Programs scores of former workers lives have fortunately been 
saved as a result of early detection of cancers and other conditions. 

The approval of the SEC for the atomic weapons workers at the Iowa Army Am- 
munition Plant has rekindled the faith and participation in government. 

To adequately understand the significance of these programs, it is first necessary 
to understand that safe working conditions in the earliest years of nuclear weapons 
production were severely lacking. Worker protection in terms of radiation shielding 
and monitoring — although state of the art for the time — was not adequate. Produc- 
tion was the primary focus for the operating contractors. The Health and Safety 
staff at these facilities used the best available knowledge and directives from the 
AEC to address and minimize workers’ health risks. This was prior to the epidemio- 
logic data that resulted from follow up studies of Hiroshima and Nagasaki victims 
and the radium dial painters. This was prior to decades of biological study which 
enlightened the field significantly as regards risks of ionizing radiation. There have 
also been dramatic technologic improvements in radiation monitoring. The measures 
taken to minimize exposures to these early workforces would clearly be deemed in- 
adequate and inappropriate today. This was decades previous to the Occupational 
Health and Safety Act and the protections it brought to the nations workforces. 
Under an oath of secrecy, there was little opportunity or incentive for complaints 
despite a real sense of uncertainty regarding their risks. 

I am concerned that in addition to having heen placed at historical risk in defense 
of our country, these workers are now at bureaucratic risk of being frustrated and 
disadvantaged by the processes for implementing EEOICPA. Both in the SEC proc- 
ess and in the dose reconstruction process there is a lack of transparency and access 
to expertise, which places petitioners and claimants at a tremendous disadvantage. 
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SEC. In the SEC case petitioners are tasked with proving the negative — that 
something cannot hy definition, he proved. As a logical or philosophic process this 
is quite difficult and workers and petitioners need assurances that this process is 
workable and transparent. Workers and their representatives often have to rely on 
a cumbersome FOIA process and are unable to obtain the same data which is used 
by NIOSH and it’s contractors in the creation of Site Profiles and Dose Reconstruc- 
tions. 

Dose Reconstructions. There is at least a perceived problem of this being a liti- 
gious process and one can understand why workers feel wronged by the unfair bur- 
dens of proof placed upon them. The Dose Reconstructions developed by NIOSH pro- 
vide the appearance of precision, but this process is not exact nor at times defen- 
sible. As an example, a worker at the Iowa Army Ammunition Plant was deter- 
mined to have a 48% probability of causation of a radiogenic cancer attributable to 
exposures at the plant. Imagine this worker’s disbelief, when amending their filing 
based on a second and newly diagnosed radiogenic cancer, on being told that the 
newly calculated probability of causation dropped to 32%. 

As background, allow me to describe the industrial processes, exposures, historical 
health and safety procedures and reflections on the SEC petition experiences at the 
two facilities I know best. 

In the case of the Iowa Army Ammunition Plant, in Burlington, Iowa, workers 
were exposed to ionizing radiation from enriched and depleted uranium, plutonium, 
and tritium in the course of assembly and disassembly of nuclear weapons from 
1949 until 1975. Workers routinely handled the radioactive components directly in 
their hands with only cotton gloves and without lead aprons. They had little or no 
radiation monitoring and little or no shielding from the radiation. 

There are no reports documenting the internal doses of radionuclides in this work- 
force at any time. Only limited external dosimetry was provided to record the doses 
of external penetrating radiation to which such workers were exposed. 

A Special Exposure Cohort petition was submitted on behalf of these workers on 
the basis of a near total lack of relevant exposure or estimated dose data. The SEC 
petition process was long and frustrating to the community. It took 3 1/2 years just 
for the rules for evaluating SEC petitions to be developed. The argument was made 
by contracted Health Physicists that despite the lack of individual exposure data, 
doses could be reconstructed based upon classified information. All the subsequent 
cancer claims, even those considered radiogenic, resulted in denials initially. State- 
ments were made by NIOSH contractors that this was a low exposure workplace 
despite a lack of records and without the benefit of worker interviews. This per- 
ceived a priori position seemed to permeate the actions and statements made early 
on by NIOSH and their contractors and may have resulted in resistance to take in 
to account information from workers which contradicted the a priori assumptions 
noted. NIOSH had stated that they could reconstruct the doses of workers at lAAAP 
despite a near total lack of exposure data by dint of theoretical models and data 
from workers at another worksite, Pantex, handling different warheads, in a dif- 
ferent era. Petitioners are further disadvantaged by the technical nature and jargon 
of health physics and typically must take at face value the more technical calcula- 
tions made by NIOSH. The Radiation Advisory Board is beset with complicated deci- 
sions and would benefit from the addition of persons recognized for strong environ- 
mental epidemiology skills. The functions of the Radiation Advisory Board and of 
their technical contractor, SC&A, must be guaranteed to be independent of any real 
or perceived bias of involved federal agencies. SEC and claims decisions should not 
be based on financial implications but fair and balanced on scientific judgment. 

There were significant weaknesses in NIOSH’s assumptions that they could recon- 
struct dose without worker exposure data. Examples include NIOSH’s use of ambi- 
ent outdoor levels of radon gas for calculating respired doses experience by under- 
ground workers in Iowa despite the fact that Iowa has among the highest geologic 
sources and reported indoor air concentrations of radon. NIOSH assumed that those 
badged had the highest exposures. Production workers reported a less than system- 
atic radiation monitoring program and a pattern of inspectors and engineers with 
less hands on responsibility for assembling weapons were more likely than others 
to be monitored. It turns out that those workers exposed to the greatest numbers 
of warheads at any time and for whom the area monitoring reflected the highest 
exposure, (guards), were never monitored. 

In April 2005 the President’s Advisory Board on Radiation and Worker Health 
went on record agreeing with the workers’ petition that asserted that accurate, de- 
fensible and timely dose reconstructions could not be performed. 

The approval of the SEC has rekindled the faith and participation in government. 

At the Ames Laboratory, former workers processed African pitchblende ores and 
radioactive thorium for use in the nuclear weapons program from 1942-1955. The 
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scientific, technical, and administrative workers at the Ames Lab were involved in 
a heavy industry processing tons of uranium and thorium. This process generated 
large quantities of radioactive dust, and workers performed their duties without per- 
sonal protection, engineering controls or radiation monitoring to protect them from 
radionuclide exposures and risks. Exposure data are available for small subsets of 
the workforce from very limited points in time, and without supporting documenta- 
tion regarding both work and dosimetry protocols and methods. Review of Ames Lab 
medical records from individual workers involved in these processes has revealed no 
personal dosimetry records. Workers were exposed to extremely high levels of air- 
borne uranium and thorium dusts, radon and thorium, even relative to the stand- 
ards in effect during the time. In fact, some workers were excreting hundreds of 
micrograms of uranium per day in their urine. 

My impression from the tone of the 0MB memo that led to these hearings is that 
there is a sense among some that the risk to these workers has been over stated 
or that their employment resulted in minimal risk. Unfortunately, because of a se- 
vere lack of exposure records and the deaths of many potential claimants, it is not 
feasible to conduct valid dose reconstructions for the Iowa Army Ammunition Plant, 
lAAAP, facility or Ames Laboratory workers. At lAAP workers were in intimate con- 
tact with strong sources of radiation, handling the fissile central components of 
these weapons inches from their bodies without lead aprons. Work histories of Ames 
workers include reports of “blow-outs” with dissemination of both uranium and tho- 
rium from uncontrolled exothermic reactions occurring on a routine basis. These ex- 
posures would not be tolerated by any means under today’s expectations of accept- 
able risk. Throughout our and other Former Worker Programs scores of former 
workers lives have fortunately been saved as a result of early detection of cancers 
and other conditions. 

The SEC process has not fully addressed the risk of residual radiation among the 
workers performing maintenance and repair of these facilities. Recently an Ames 
Lab worker described to me his tasks including tearing out all the equipment, ceil- 
ings and exhaust ventilation in the building in which tons of thorium had been 
smelted and refined. The Ames Laboratory health and safety staff assisted in sub- 
mitting an update to the Ames SEC petition to address this issue and to ask NIOSH 
to extend the period of coverage of the Ames SEC and add this subset of workers. 
The question of residual radiation risk is relevant to many of the AEC/DOE sites 
involved in manufacture and refining of radionuclides. 

As regards the DOL claims process, despite the best of intentions for claimant 
friendliness, it operates at times disturbingly like a conventional property or health 
insurance claims process and functionally places obstacles in the paths of claimants. 
The claims process should also be as transparent as possible given any confiden- 
tiality constraints. 

I know of at least ten people whose claims were denied and whom upon review 
of their cases and a letter of clarification to the Director of the DOL Division of 
EEOICP resulted in these denials being promptly rescinded. These denials resulted 
from such things as: 

• Proof of employment coming for a DOE site worker coming from the parent 
company headquarters in New Jersey instead of the plant site in Kansas City. 

• Evidence of disease coming from a ’CT’ scan and being denied because the 
term used was not ’CAT’ scan. 

• Statements that specific diseases — Polycsdhemia Vera, MAST cell lymphoma, 
myelodysplasia — are not covered under the SEC list of presumptive cancers 
when in fact they are. 

These workers are typically elderly and not well versed in med- 
ical or legal terms and are unfortunately easily frustrated and dis- 
suaded from pursuing valid claims. Cases such as those above sug- 
gest that there would be a benefit to a systematic review of denied 
cases and a change in policy from placing the burden of proof en- 
tirely on the claimants to a system in which claimants are assisted 
in identifying and locating missing information. 

All the workers who were exposed to radiation, Beryllium and re- 
lated toxins as part of our Atomic weapons industry deserve no less 
than a fair and open approach to the evaluation of causality and 
compensation for work related disease. 
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Mr. Hostettler. Dr. Mauro. 

TESTIMONY OF JOHN MAURO, PROJECT MANAGER, DOSE RE- 
CONSTRUCTION CONSULTING SERVICES, ADVISORY BOARD 

ON RADIATION AND WORKER HEALTH UNDER EEOICPA, 

SANFORD COHEN & ASSOCIATES 

Mr. Mauro. Thank you very much. Good afternoon. My name is 
John Mauro. I am an employee at Sanford Cohen & Associates lo- 
cated in Vienna, Virginia. 

For the past 3 years, SC&A has served as the technical support 
contractor for the Advisory Board on radiation worker health. I 
serve at the SC&A as project manager for that contract. 

I would like to thank the Subcommittee for inviting me here 
today to discuss two topics. The first pertains to emerging issues 
related to the review of SEC petitions. And the second is to respond 
to allegations made during the March 1st, 2006 hearing regarding 
the possibility that SC&A may have a conflict of interest with re- 
spect to the, some of the work we are performing for the Advisory 
Board. 

With respect to the first topic, I have prepared a written state- 
ment that addresses four separate issues. However, for the sake of 
expediency, it is convenient to combine these issues into a single 
issue that has to do with finding and then dealing with inadequa- 
cies in the radiation protection records for workers at DOE and 
AWE facility. 

When all is said and done, one of the most important responsibil- 
ities we all have under the Act is to identify the nature and extent 
of the deficiencies of the radiation protection and other records at 
each facility and determine if it is scientifically plausible to find a 
way to deal with these deficiencies and reconstruct the doses to all 
workers in a manner that is scientifically robust and claimant fa- 
vorable. If we cannot do this for any group of workers, we must rec- 
ommend an SEC petition. 

To date, SC&A has reviewed numerous SEC petitions and 
NIOSH evaluation reports of those petitions. The single most im- 
portant issue that continues to emerge is gaining a complete under- 
standing of the myriad operations that occurred at a facility over 
time and understanding where the gaps exist in the records that 
challenge our ability to reconstruct doses. 

I don’t think anyone realized that this program, when it began, 
how difficult it was going to be to identify those gaps. Eor example, 
at the Y-12 and Mallinckrodt facilities, we all knew that uranium 
exposures were important and a highly concerted effort was made 
to understanding the uranium exposures that occurred at these fa- 
cilities. However, during our review of these petitions for these fa- 
cilities, it became apparent that there were many more radio- 
nuclides and activities that took place at these facilities that need- 
ed to be understood. 

It is essential that we all recognize the complexity of these facili- 
ties and make sure we do not overlook potentially important 
sources of exposures and exposure scenarios, especially during the 
early years. 
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We need to have complete and unfettered access to all DOE his- 
torical records in order to achieve a level of confidence that we 
have not missed anything important. 

I believe the single most important issue that has emerged to 
date is the recognition that it is very difficult to gain a full under- 
standing of the myriad activities that took place at these facilities, 
and that NIOSH, the board and their contractors, SC&A, must ac- 
cept this reality and the challenges that go with it. 

Once we understand the extent and complexity of the activities 
that took place at a given facility, and the magnitude of the defi- 
ciencies and the gaps, we must develop robust decision criteria for 
determining when we can develop end develop methods that can 
fill the gaps in a scientifically defensible and claimant favorable 
manner and when we cannot. I do not believe we have yet reached 
the point where we all agree on the process by which this best can 
be accomplished. 

With respect to the second issue, I disagree with the statement — 
the second issue being the conflict of interest statements that were 
made at the — during the previous hearings. I disagree with the 
statements made by Mr. Hallmark at the March 2006 hearing that 
SC&A has a conflict of interest. 

In my prepared statement, I explain why I believe Mr. Hall- 
mark’s statements are not correct. 

The bottom line is, and I am looking for one way to convince the 
Subcommittee, is that when you review our record of findings, just 
about 40 percent of our findings are that the dose reconstruction 
deficiencies have either — have underestimated and about 60 per- 
cent have found overestimated. So I believe we have been very ob- 
jective with respect to how we approach the problem. And we do 
not have a conflict of interest. I am not going to go into the details. 
They are all in my record. 

There are a couple of other matters I would like to discuss, but 
I can see that my time is running out. And I would like to thank 
you for the opportunity to speak to you. 

Mr. Hostettler. Thank you. Dr. Mauro. 

[The prepared statement of John Mauro follows:] 
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Prepared Statement of John Mauro 


Testimony of 

John Mauro, Ph.D., CHP 
Project Manager 

S. Cohen & Associates (SC&A, Inc.) 

Before the 

HOUSE JUDICIARY SUBCOMMITTEE ON IMMIGRATION, BORDER 
SECURITY AND CLAIMS 

Oversight Hearing on 

“The Energy Employees Occupational Illness Compensation Program Act — Are We Fulfilling 
the Promise We Made to these Veterans of the Cold War When We Created the Program?” 

Wednesday, November 15, 2006 
2142 Rayburn House Office Building 

Chairman Hostettler, Ranking Member Jackson-Lee. and Members of the Subcommittee, thank 
you for the opportunity to appear before you today to more fully address certain issues regarding 
my firm, S. Cohen & Associates (SC&A, Inc.), that were raised before the Subcommittee at 
previous hearings. We will also present to the Subcommittee SC&.A’s perspectives regarding 
some of the issues that have emerged during our support of the Advisory Board on Radiation and 
Worker Health (the Advisory Board) on matters related to the review of Special Exposure Cohort 
Petitions and NlOSH’s evaluation of those petitions under the Energy Employees Occupational 
Illness Compensation Program Act (the .Act or EEOICP.A). 

SC&.A previously submitted a statement to the Subcommittee at the hearings held here on 
March 1 , 2006. In that statement, we provided an oveiwiew of who we are, our role in support of 
the Advisoiy Board, and how we approached our technical work. We also provided descriptions 
of our contractual requirements and our accomplishments up until that date. This information is 
not repeated here, except to reintroduce who w'e are and update some of the previously filed 
information to the extent that it is pertinent to the subject of this hearing. 

SC&.A is a small business providing professional services in the radiation sciences. The majority 
of our work over the past 25 years has been for government clients, including the Environmental 
Protection Agency, Nuclear Regulatory Commission, Centers for Disease Control and 
Prevention, and the Defense N uclear Facilities Safety Board. Under a contract with the National 
Institute of Occupational Safety and Health (NIOSH), SC&.A has been the technical support 
contractor to the .Advisory Board since October 14, 2003. SC&A’s role under this contract is to 
provide technical assistance to the Board in fulfilling its mandate under EEOICPA, which has 
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amongst its charges the task of reviewing a reasonable sample of dose reconstructions for 
scientific validity and quality, assessing the methods and procedures for dose reconstmction, 
reviewing Special Exposure Cohort (SEC) petitions, and advising the Secretarj' of Health and 
Human Services (HHS) in these matters. I am the SC&A project manager. I have a PhD in 
health physics, am certified by the American Board of Health Physics, and have over 30 years 
professional e.xperience in the field of radiation protection. 

My statement today is divided into two parts. The first part presents SC&A’s perspectives 
regarding emerging technical issues pertaining to the review of SEC petitions and NIOSH’s 
evaluation reports of SEC petitions. The second part presents SC&A responses to issues raised 
at previous hearings peifaining to SC&A’s role in support of the Advisory Board and allegations 
regarding any possible SC&.^ conflicts of interest. 

Emerging Technical Issues Pertaining to SEC Petitions 

At the March 1, 2006 hearing, SC&A described the following scope of seivices for the Advisory 
Board with respect to SEC petition reviews that w'ere authorized at that time: (l)preparea 
report that presents a review of the procedures developed by NIOSH for use in evaluating SEC 
petitions, (2) prepare procedures to be used by SC&.A and the Advisor)' Board for reviewing 
SEC petitions and.''or SEC evaluations prepared by NIOSH, (3) review the Ames Laboratory SEC 
petition, and (4) perform focused reviews of Board-selected issues related to the Y-12 and Rocky 
Flats SEC petitions. We were also directed to provide technical support to the Board on the 
Mallinckrodt and Iowa Army Ammunition Plant SEC petitions by evaluating the relevance of 
certain issues raised in the site-profile review process to determining the feasibility of dose 
reconstruction under the SEC regulation (42 CFR Part 83). 

With the exception of our review of the Rocky Flats SEC petition and NIOSH’s evaluation of 
that petition, the above-described SEC-related services have been completed. In addition, since 
that time, SC&A w'as directed by the Advisory Board to perform additional SEC-related 
investigations. The additional services include a review of the Chapman Valve SEC petition and 
NIOSH’s evaluation of that petition, and the so-called “250 work-day investigations.” The scope 
of work regarding the former is self-explanatory, but the latter requires some explanation. The 
250 work-day investigation specifically addresses technical issues related to whether the Special 
Exposure Cohort status that w'as granted to the Nevada Test Site, Pacific Proving Grounds, and 
Iowa Laboratory petitioners should be expanded to include members of the cohort who worked 
at these facilities for less than 250 days. These investigations are cunently underway. 

We have been requested by the Subcommittee to address “emerging SEC-related issues” that 
have surfaced in the conduct of the SEC-related work we have perfoimed to date. The following 
briefly responds to this request. These issues have emerged during the performance of our SEC- 
related investigations, and we believe that they have broader applicability to the review of SEC 
petitions in general. 
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1. Issue No. 1: Boundaries on the “maximizing” approach for determining whether 
radiation doses can be estimated with sufficient accuracy 

Part 83.13 (c)(1) of Title 42 of the Code of Federal Regulations states that; 

Radiation doses can he estimated with sufficient accuracy if 'NIOSH has 
established that it has access to sufficient information to estimate the maximum 
radiation dose, for every type of cancer for which radiation doses are 
reconstructed, that could have been incurred in plausible circumstances by any 
member of the class, or ifNIOSH has established that it has access to sufficient 
information to estimate the radiation doses of members of the class more 
precisely than an estimate of the maximum radiation dose [42CFR83. 13(c)(1)] . 

In support of the .Advisory Board with respect to the Towa Army .Ammunition Plant (l.A.AP) SEC 
petition, SC&A found that a large portion of the data required to ev'aluate w'hether doses could be 
reconstructed with “sufficient accuracy” involved the review of classified data pertaining to the 
radiation fields in the vicinity of nuclear weapon warheads. Because of the classified nature of 
some of the data required to reconstruct the doses to some members of the cohort, NIOSH 
developed a dose reconstruction strategy for the early period of lAAP operation up to and 
including 1962, that employed highly conservative “upper bound” estimates that were, in the 
main, not based on measurements but on a hj^tothetical “generic pit.” This “generic pit” did not 
coiTespond to any real device, but was a paper artifact constructed to ensure that the estimated 
doses would be higher than those actually experienced by workers. However, our investigations 
revealed that the use of this “work around” for dealing with classified data led to the introduction 
of upper-bound estimates that were about ten times higher than those estimated for workers who 
did the same or similar type of work at the same facility during or after 1963, when the 
restriction on classification of data no longer applied. This appeared to be arbitrary and 
inequitable to the later workers, since there w'as a real possibility that they would be denied 
compensation for the same type of work for which the earlier period w'orkers, up to 1962, would 
receive compensation. This situation arose purely from the approach adopted to protect 
classified data and was not related to working conditions. Furthermore, since there w'ere no 
radon data for the l.A.AP for the structures in which nuclear weapons were assembled, radon data 
from Pantex, situated at a low' radon area, were applied. SC&.A questioned w'hether such 
strategies to reconstruct doses met the intent of the criteria of “sufficient accuracy” and w'hether 
it was appropriate to apply such bounding approaches to some w'orkers but not to others w'ho 
might have performed similar job functions. At what point does advancing maximizing 
assumptions stretch technical plausibility to levels that are inappropriate? 

The generic SEC-related issue that emerged from these investigations can be stated as follows: 

The use of maximizing assumptions for classified information should he 
consistent with maximizing assumptions used for other workers. 
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2. Issue No. 2: Constraints placed on the independent technical review of an SEC 
petition due to the classified nature of some of the records required for dose 
reconstruction 

SC&A was directed by the Advisory Board to review the lAAP SEC on an accelerated schedule 
with much of the scope of the review pre-established. Such e.vpedited reviews were certainly 
w ithin the scope of SC&A services. However, they do have certain drawbacks that need to be 
appreciated. Specifically, SC&A was not provided the opportunity to conduct an independent 
records’ review and retrieval, particularly for the available classified information. Instead, 
NIOSH arranged a DOE briefing with NIOSH-collected documents present for restricted onsite 
review. All notes talcen had to be submitted for DOE classification review' and clearance before 
they could be used in SC&A’s report to the Board. In the meantime, no communication w’as 
permitted between the cleared members of SC&.A team for lA.'kP and non-cleared members, 
necessitating two separate reports. Some of these restrictions are recognized as necessary for 
national security, but they could result in reviews that are not as thorough as might be needed to 
support decision-making. 

The generic SEC -related issue that emerged from these investigations can be stated as follows: 

fs there a procedure that could be developed to better allow integration of 
classified information? 

3, Issue No. 3: Access to data and records 

SC&A’s evaluation of the “completeness” and “adequacy” of a site’s radiation dose records to 
validate NIOSH’s basis for denial rests substantially on SC&A’s ability to access those records 
upon which NIOSH is basing its conclusion, and to cross-compare petitioners’ allegations of 
exposure with this record. Even if full access is granted, SC&A believes that there are some 
technical issues that require SC&A to access original DOE records that are not necessarily part 
of the NIOSH database. Under new policies recently implemented by NIOSH to protect Privacy 
Act records, constraints have been placed on SC&.A.’s access to claimant records. Since this is a 
recent policy change, it is difficult to judge at this time the magnitude of the impacts the new 
policy W'ill have on our ability to complete our investigations in a timely manner. How'ever, to 
date, the new' access restrictions have hampered SC&A’s work on the Rocky Flats SEC petition 
and its investigation of the issues relating to the addition of Nevada Test Site workers with less 
than 250 days of employment in the 1951-1962 period to the Special Exposure Cohort. It has 
also hampered other non-SEC-related work. As of today', we understand that NIIOSH is re- 
evaluating this data access issue. 

The generic SEC-related issue that emerged from these investigations can be stated as follows: 

In order to fulfill its contractual obligations to the Advisory Board, SC&A must 
have unfettered access to not only NJOSH’s database upon which dose 
reconstructions are based, hut also access to DOE records that may not he part 
of NIOSH’s database. Of course, where classified data are concerned, SC&A 
assigns personnel with the appropriate level of clearances to access those 
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documents, and all material must be managed under approved Privacy Act 
controls, as applicable. 

4. Issue No. 4: Data integrity issue resolution 

A major issue raised by Rocky Flats SEC petitioners is the reliability of the database upon which 
dose reconstructions are based, including the possibility of fraudulent record keeping and the 
deliberate destruction of records. We refer to this as the “data integrity issue.” Decisions 
regarding a given SEC petition cannot be made until a determination can be made regarding the 
integrity of the data. At present, no guidance exists regarding the process by which data integrity 
can be judged, nor the criteria to be used when sufficient evidence exists that data integrity issues 
may be so pervasive as to prevent the Board from making a determination that doses can be 
reconstracted with “sufficient accuracy.” A conclusion of systemic problems with the records 
(as opposed to isolated, individual ones) is only likely with a “smoking gun” memo, record, or 
other incontrovertible piece of evidence. There is also a complementaiy' issue of data 
completeness. There are sometimes gaps in dose records and in databases of varynng degrees. 
The significance of these gaps varies, depending on their extent and the nature of the 
complementary data available to fill the gaps. This issue is linked to the question of whether 
available records are adequate for dose reconstruction. For instance, the investigation of the 
external dose data completeness and adequacy at Y-12 was lengthy because NIOSH asserted that 
the monitored employees were the ones at highest risk of exposure, while the SC&A analysis 
indicated that that was sometimes not the case in some time periods relevant to the SEC. 

Under these circumstances, the workers collectively can file affidavits and show considerable 
circumstantial evidence regarding data integrity and completeness issues, but be ultimately 
denied compensation because there may be hypothetical explanations that can be used to dismiss 
the allegations. There may exist analytical methods and decision criteria that can be developed 
to help make data integrity and completeness judgments, but they have not yet been developed. 

The generic SEC-related issue that emerged from these investigations can be stated as follows: 

While the “integrity” of dose data is a fundamental basis for judging an SEC, 
there is no guidance or threshold criteria for judging how documented 
instances of fraud or error rise to an overall systemic concern. Further, the 
petitioners have no or limited access to the NIOSH and DOE records that would 
enable them to develop evidence of a systemic problem. Further confounding 
the ability to judge data integrity are limitations on the ability of the Board and 
its contractors to gain timely access to NIOSH and DOE records, including 
claimant records that have and have not been adjudicated. The issue of data 
completeness and adequacy as well as verification of databases has also 
emerged as a significant one. In the absence of agreed criteria for determining 
data integrity, adequacy and completeness, the investigation of these issues can 
become rather prolonged. 
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Responses to Issues Raised Regarding SC&A at Previous Subcommittee Hearings 

During the March 1, 2006 hearing, Mr. Shelby Hallmark, Director, Office of Workers 
Compensation Programs, U.S. Department of Labor, responded to post-hearing questions from 
the Honorable John N. Hostettler. Chairman Hostettler asked the following question, “What is 
the definition of “balance” as referred to in the OMB document in your opinion? Do you think 
there is a problem with the audit contractor employees because of conflicts of interest or bias? If 
so, how do you see that as negatively affecting the claims process?” 

Mr. Hallmark responded as follow's: 

It would not he appropriate to comment on internal deliberations involved in the 
development of the President’s budget However, as / testified on March I. 2006, 
in my view, the process whereby the SC&A contract staff have critiqued NIOSH 's 
dose reconstruction, site profiles, and SEC petition evaluations appears to have 
exceeded the statutory mandate to the Board, which is to evaluate the scientific 
validity and accuracy ofNIOSH’s work. SC&A representations before the Board 
have instead focused almost exclusively on whether or not the assumptions 
utilized by NIOSH in a given context could have been even more “claimant 
favorable " - that is, whether there might he assumptions or statistical techniques 
that would even further overestinuite the dose to which a worker or group or 
workers were exposed. This has meant that the contractor (and subsequently the 
Board) has spent little time focii.sing on whether NIOSH’s assumptions are 
plausible, reali.stic, valid, and sufficiently accurate for compensation 
determinations, and almost all their time considering whether there might be 
some possibility that the exposure could have been even greater that estimated. 

The issue of the contractor’s potential conflict of interest was also addressed in 
my testimony on March 1. Since that time. SC&A ’s specific conflict of interest 
with respect to the Pacific Proving Ground and the Nevada Test Site has been 
noted by the Advisoiy Board, and I believe SC&A has been recused from 
involvement at those sites. I understand that individual employees of SC&A may 
also have potential conflicts at various sites, either due to former employmen t 
with DOE or the U.S. Government. Individuals who arc ciirrently employed as 
advisors to plaintiffs in such suits would have a vested interest in magnifying 
exposures and the potential for health erulangerment at those sites. Such conflicts 
of interest need not distort the findings of the program if they are fully reported 
with respect to previous w’ork for DOE or DOE contractors and employment with 
plaintiff groups, if appropriate recusal actions are taken, and if the Board and the 
support contractor apply the statutory criteria (“scientifically valid and 
accurate ’’) in evaluating NIOSH’s activities. 
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This statement and several other statements made by Mr. Hallmark at the March 1, 2006 hearing 
raise questions regarding SC&A’s abilitj' to provide unbiased technical support to the .Advisory 
Board. SC&A would like to take this opportunity to rebut these statements. 

I would like to begin by repeating some of the material I provided in my March 1, 2006 
statement that has applicability here, as follows. 

All tasks under this contract are performed in accordance w'ith Federal acquisition regulations 
and protocols mandated by the Federal Advisory Committee Act (FACA). In summary, the 
Board, in open session, identifies tasks that they would like SC&A to perform, and that are 
within SC&A’s contractual statement of work. The NiOSH Designated Federal Official, who 
currently also serves as the NIOSH Project Officer for this contract, and the NIOSH Contracting 
Officer participate in this process. Once the Board agrees on the scope of a given task order, the 
Board, in cooperation with the NTOSH Project Officer and Contracting Officer, issues a Task 
Order Request for Proposal (TORP). In response to the TORP. SC&A prepares a proposal of 
work, which includes the task order scope of work, a budget, schedule, technical approach, and 
assigned personnel. The Board and the NIOSH Contracting Officer review SC&.A’s proposal, 
provide any comments or additional direction to SC&A, and SC&A submits a revised proposal, 
as required. During open session, the Board approves the proposal of work and work begins. 

Before work on a task order can begin, SC&.A is required to submit a quality assurance plan and 
a conflict of interest plan to implement controls over documents as needed in order to meet the 
requirements of the Privacy Act, and to prepare written technical procedures that must be 
reviewed and approved by the Board in open session. The procedures that SC&A has prepared 
to date flow directly from the Act and the regulations that implement the Act, namely 42 CFR 
Part 82, which deals with dose reconstructions, and 42 CFR Part 83, which deals with SEC 
petitions. Hence, everything we do is designed to assess the degree to which NIOSH work 
products under the Act meet the letter and intent of the Act and its implementing regulations, 

1 would like to refer the Committee to a statement placed on the record by Dr. Sanford Cohen, 
President and CEO of SC&.A, Inc. at the March I, 2006 meeting. In that statement, Dr. Cohen 
testified that, “ SC&A has never performed work on behalf of workers claiming benefits under 
the EEOICPA.” How’ever, Mr. Hallmark's statements might pertain to work SC&A performed 
under contract to the People of the Republic of the Marshall Islands, w'here SC&.A, including Dr. 
Hans Behling and I, provided testimony on behalf of the people of the northern atolls of the 
Marshall Islands seeking compensation from the government of the Republic of the Marshall 
Islands. This work does not constitute a conflict of interest under our contract with NIOSH or 
under our conflict of interest plan. 

Our conflict of interest plan, which has been approved by NIOSH and the Advisoiy Board has 
only two “bright lines.” The first is that no individual who has ever defended the Government 
against a claim can work on this project. The second is that neither SC&A nor any of its 
subcontractors can work on this project at the same time that they are under contract with 
NIOSH or any of its subcontractors on the EEOICPA program. We are also required to disclose 
w'ork that any of our personnel or contractors ever performed for DOE. Individuals that have 
worked at a given DOE site cannot serve as the lead investigator for investigations pertaining to 
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that site. SC&A maintains a web site w'here everyone working on this project is required to 
provide a signed disclosure statement. 

In addition, SC&A has recently installed a “firewall” to prevent conflicts of interest between this 
work that we are performing for NIOSH and other dose reconstruction work that the firm is 
performing for DTRA. The provisions of our conflict of interest plan are rigorously maintained 
by our conflict of interest project officer. Dr. Steven Ostrow. Dr. Ostrow diligently ensures that 
all personnel adhere to the conflict of interest plan by training new' personnel on the 
implementation of the plan and verifying that monthly billings are in accord with the plan. If 
Mr. Hallmark is aware of any deviations from these requirements, we w'ill take this very 
seriously and take corrective actions as necessary. 

By the nature of his statements, we believe that Mr. Hallmark may be concerned w'ith the fact 
that Dr. Makhijani has in the past provided expert testimony for workers (in one lawsuit in the 
1990s) or for neighbors of some nuclear weapons’ facilities. Such activities do not constitute a 
conflict of interest under the terms of our conflict of interest plan which explicitly follow the 
requirements set forth in the original NTOSH solicitation and which has been approved by 
NIOSH and the Advisoiy Board. 

SC&A has conflict of interest criteria defined by its contract that were put in place by NIOSH 
and the Board. Seiving as an e.xpert witness on behalf of plaintiffs against the DOE is not part of 
the conflict of interest criteria set by the Board. Moreover, SC&A goes beyond formal conflict 
of interest requirements that we must fulfill in assuring the scientific validity and objectivity of 
our reports. We have senior staff members and associates who are exceptionally well qualified 
and are among the world leaders in their fields. Their backgrounds are varied and range from 
work in the nuclear industry to w'ork in the public interest sector to contracting with 
government. Many serve or have served in e.xpert capacities on advisory committees and on 
bodies such as the International Commission on Radiological Protection and the International 
.ktomic Energy Agency. SC&A’s review procedures ensure that findings are reviewed 
independently of the authors of the report. I have complete confidence in the scientific integrity 
of our process. As for SC&.k team members having served as plaintiff experts. SC&A is aware 
of this. We are also aware of work in industry or the Department of Energy by other team 
members. It is a strength of our team in that its members are all committed to scientific integrity 
of our work and come from varying backgrounds and experience. 

Finally. Mr. Hallmark believes that SC&A’s audit findings consistently find thatNIOSH’s dose 
reconstructions underestimate doses. Mr. Hallmark is not conect in this belief. As part of our 
audit seivices, SC&A maintains a relational database that allows the user to prepare summary 
statistics that characterize the various SC&A audit report findings. One such audit report was 
prepared on February 28, 2006. (This report can certainly be updated if so requested by the 
Board.) At that time. SC&A had completed the audits and issue resolution discussions with 
NIOSH for 60 dose reconstruction cases selected by the Advisory Board. We evaluated these 60 
case reviews to assess whether the associated findings were considered by SC&A to have 
resulted in (1) an underestimate of the NlOSH-derived dose, (2) an overestimate of the NIOSH- 
derived dose, or (3) no consequential effect on the dose. The results of this evaluation are 
summarized in the following table. 
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Number of Findings 

Total Findings 

Underestimated 

Dose 

CK'eresti mated 
Dose 

No Effect on 
Dose 

l”Set of 20 Cases 

40 

21 

10 

71 

2°'^ Set of 18 Cases 

29 

36 

48 

113 

3‘‘* Set of 22 Cases 

33 

27 

5 

65 

Total 

102(41%) 

84 (34%) 

63 (25%) 

249 


Note that as of February 28, 2006, we completed our audits of 60 cases and believe that the 
distribution of the findings is relatively balanced and what might be expected for this type of 
review. 
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Mr. Hostettler. Mrs. Bates. 

TESTIMONY OF KATHY BATES, SURVIVING CLAIMANT UNDER 

THE ENERGY EMPLOYEES OCCUPATIONAL ILLNESS COM- 
PENSATION PROGRAM ACT 

Ms. Bates. I would like to thank Chairman Hostettler and Rank- 
ing Member Jackson Lee for inviting me to testify today. My name 
is Kathy Bates, and I am representing my mother Mildred Gore, 
my brothers James and Gregory Gore and myself with respect to 
our EEOICPA claim under subtitle B for my father, James Gore. 

My father worked at Y-12 in Oak Ridge, Tennessee as a produc- 
tion engineer in nuclear weapons fabrication from August 1988 to 
October 1994. He was diagnosed with basal cell carcinoma in July 
1992. He was diagnosed with ocular melanoma in July 1997 and 
died in April 2001. 

My testimony briefly summarizes our experience with the claims 
process and the apparent lack of quality control in NIOSH and 
DOL. My mother filed a survivor claim in January 2003. In July 
2005, she received a draft dose reconstruction from NIOSH and a 
recommended decision from DOL in November 2005 stating the 
claim was denied. Both the draft reconstruction and DOL’s rec- 
ommended decision contained significant errors. The first major er- 
rors that the draft dose reconstruction stated that there were no 
records of monitoring for my father and no information relating to 
his job title, job responsibilities or locations where he worked. 

My mother told NIOSH that he was a monitored employee but 
this was given no credit. Nonetheless, he was assigned a dose 
based on NIOSH’s assumption that he was not regularly mon- 
itored. 

The second major error which I identified for NIOSH in Eebruary 
2006 is that NIOSH mistyped my father’s Social Security number 
when they requested records from DOE. As a result DOE, found no 
records for my father. The third major error is that the rec- 
ommended decisions stated “the probability of causation for the pri- 
mary colon cancer was determined to be 25 percent.” Ny father did 
not have colon cancer nor was he diagnosed with colon cancer. 

We filed an appeal with DOL in January 2006 based upon the 
fact that NIOSH stated they had no records or information for my 
father, and thus any dose estimate would have been in error. I 
spoke at the Advisory Board public session in January 2006. At 
that meeting, we were pleased to meet senior administrators from 
DOL NIOSH and ORAU who gave us their personal assurances 
that these problems would be corrected. This level of attention cer- 
tainly exceeded our expectations. 

In June of 2006, we received a letter from DOL stating our ap- 
peal was approved. I had filed a Ereedom of Information Act to 
DOE and did obtain records for my father, including his radiation 
exposure records, which I e-mailed to NIOSH in August 2006. I 
also provided contact information on co-workers and identified the 
building he worked in. 

I obtained an e-mail acknowledgement of receipt and NIOSH in- 
dicated they would put this information into the administrative 
file. I thought the problem was on track and it would be fixed. 
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On November 22nd 2006, we received the second draft dose re- 
construction from NIOSH. The report stated there were no radi- 
ation exposure records for my father end quote, Mr. Gore’s work lo- 
cation is not known. NIOSH’s dose reconstruction report stated “ex- 
ternal electron radiation not considered in this dose reconstruction 
because Mr. Gore did not work directly with radioactive materials 
and any external doses would have been attributable primarily to 
photons.” 

Despite sending NIOSH’s radiation exposure records, NIOSH 
continued to contend that he did not work directly with radioactive 
materials. The net result of course is that his dose reconstruction 
is not correct again. To quote my mother, “it is as if your father 
never existed.” 

I do not know if NIOSH is going to immediately address these 
problems and start their dose reconstruction for the third time. 
Even if a dose reconstruction is completed for my father using the 
records available, I can honestly say at this point that we have lit- 
tle or no faith in the validity of the results. 

Is our claim experience an aberration or are there real and sys- 
temic problems with the EEOICPA claims process that may have 
resulted in the unwarranted denial of other claims? We hope this 
Subcommittee will continue its oversight and enact legislative re- 
forms such as those in Representative Jackson Lee’s bill. 

In this context, we have several recommendations. We urge you 
to extend the responsibility for the DOL’s office of the ombudsman 
to include subtitle B and authorize the ombudsman to act as an ad- 
vocate on behalf of claimants seeking benefits. The Special Expo- 
sure Cohort provision should continue to receive the highest level 
of attention. Eor many claimants, the SEC process may be the only 
hope of receiving a fair assessment. We recommend that the role 
of the Advisory Board should be extended to execution of the claims 
process itself At present, it does not appear that there is an exter- 
nal organization not controlled by the agencies which is responsible 
for overall administrative and claimant process audits. 

I hope that my testimony today will be of value. We mourn the 
loss of my father every day. We were blessed to have such an ex- 
traordinary man as our father. We are proud of his service to our 
country as a U.S. Navy veteran and of his service, however small, 
in ensuring the safety and security of the United States of America 
as a DOE employee for so many years. On behalf of my family and 
myself, I thank you again for your efforts to support key improve- 
ments in this program and allowing me to testify here today. 
Thank you. 

Mr. Hostettler. Thank you Mrs. Bates. 

[The prepared statement of Kathy Bates follows:] 
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Prepared Statement of Kathy Bates 


Testimony of Kathy Bates 
before the 

Subcommittee on immigration, Border Security and Ciaims 
Committee on the Judiciary 
U.S. House of Representatives 

“The Energy Empioyees Occupationai lilness Compensation Program Act - Are We 
Fulfiliing The Promise We Made to These Veterans of the Coid War When We 
Created the Program?” 

November 15, 2006 

Kathy Bates 
1023 Giensprings Drive 
Knoxviiie, Tennessee 37922 
865-531-0885 

kathy. bates@webtechteam .com 

I would like to thank Chairman Hostettler, the Honorable Sheila Jackson-Lee, and members of 
the subcommittee for permitting me to testify here today. My name is Kathy Bates and I am 
representing my mother Mildred Gore, my brothers James and Gregory Gore, and myself with 
respect to our EEOICPA claim under Subtitle B for my father, James Gore. My father worked as a 
production engineer at the Y-12 facility in Oak Ridge, Tennessee from August 1968 to October 
1994. He was diagnosed with a basil cell carcinoma (BCC) on his face in July 1992. He was 
diagnosed with ocular melanoma in July 1997, and died in April 2001 from the melanoma which 
had metastasized to the liver. 

As claimants, we are the direct recipients of the output of the EEOICPA program. My testimony 
today is intended to communicate our frustration with this process and the serious issues with the 
claims process that we believe, through personal experience, appear to be prevalent. I would 
also like to comment on the bill Representative Jackson-Lee has introduced, the Energy 
Employees Occupational Illness Compensation Improvement Act of 2006. 

Through hundreds of hours of personal research, I have educated myself on the EEOICPA 
program and the 42 Code of Eederal Regulations (CFR) Part 82 and 42 CFR Part 81 documents 
that govern the program and its processes. I have read thousands of pages of technical 
documents, reports, presentations, meeting proceedings, public comment, and testimony from 
this subcommittee. To the extent that I understand the program and the process created to 
develop dose reconstructions for claimants, I must say that it is overwhelming. To the average 
person, I would conclude that it is incomprehensible. 

Recently, the focus of this subcommittee appears to be on a variety of very critical issues related 
to the EEOICPA program, including: the OMB pass back memo which apparently recommends 
reduction in benefits to claimants associated with Special Exposure Cohort (SEC) classes, 
changes in the Advisory Board members, perceived issues with respect to the Advisory Board’s 
auditing consultant, Sanford, Cohen and Associates (SC&A), and resolution of conflict of interest 
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issues across all parties, amongst others. We ask you to consider adding quality control with 
respect to the claims process to your list of concerns. 

We have grave concerns regarding the apparent lack of quality control and assurance that is 
applied to the processing of claims. Specifically, given our partioular case, we have to wonder if 
there is any quality control at all. In this written statement submitted for the record. I have 
outlined the problems and errors that occurred with our olaim. 

My mother filed a claim for my father in January 2003. On or about July 1 , 2005, she received 
the NIOSH Draft Dose Reconstruction. The fact that this report was not for my father - but for a 
security guard in Paducah, KY - was the first red flag. My mother immediately contacted the 
NIOSH case worker via telephone and informed him that she had received the wrong report. The 
case worker told her to “throw away” the incorrect report and that the correct report would be sent 
in the mail. Within a short time after receiving the incorrect report, a case worker called my 
mother to oonduct the closing interview. Even though she stated she did not have the Draft Dose 
Reconstruction for James Gore, the interviewer continued with the closing interview. This is in 
clear violation of 42 CFR 82.10(1). 

On July 29, she did receive a Draft Dose Reconstruction from NIOSH for James Gore. She also 
received a follow-up telephone call from a NIOSH case worker to verify that she had in fact 
received the Draft Dose Reconstruction Report. During this call, her comment was “I can’t 
understand how he worked there for 26 years, wore a dosimetry badge every day, and there are 
no records." The NIOSH case work answered, in essence, “that happens." 

The Draft Dose Reconstruction Report did not contain or reference all of the information she had 
provided via telephone communications with NIOSH, including the initial telephone interview 
which occurred on December 4, 2003. There is no evidence in the Draft Dose Reconstruction 
Report that NIOSH made any attempt, as described in various sections of 42 CFR 82, to develop 
a reasonable estimate of Mr. Gore’s potential radiation dose in the event that records may be 
missing or inadequate orto initiated an SEC petition under Section 83.14.. 

• NIOSH states that DOE did not provide any records of external monitoring. NIOSH did not 
accept my mother’s information that my father routinely wore a dosimetry badge, yet 
considered him an “unmonitored" (and minimally exposed) employee as the basis of the dose 
reconstruction. 

• It is not apparent that NIOSH received any information from any source other than me 
regarding his job history with respect to positions he may have held over his 26 year career at 
Y-12. NIOSH ^ accept my mother’s information that my fatherwas a “weapons production 
supervisor” and assumed, apparently, that this was his position for his entire 26 year career 
even though information was provided that he held at least one other position towards the 
end of his career by her in the initial telephone interview. 

• NIOSH stated that “Mr. Gore’s -work location is unknown.’ It is not apparent that NIOSH 
received any information from any other source regarding his Job history with respect to work 
location(s) including site names(s), building numbers(s), technical area(s), and duration of 
relevant employment or tasks for any period of his employment. 
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• There is no indication in the Draft Dose Reconstruction Report that my mother provided the 
name of at least one co-worker, his supervisor, Mr. K. O. Pearson. There is no evidence in 
the Draft Dose Reconstruction Report that NIOSH made any attempt to contact this individual 
to confirm or refute her information or to even to provide supplemental information regarding 
Mr. Gore’s employment history. Unfortunately, Mr. Pearson died in 2005. 

• There is no indication in the Draft Dose Reconstruction Report that she provided any 
information regarding biological radiation-monitoring programs that Mr. Gore may have 
participated in during his years of employment. While she did initially answer “no" to this 
question during the initial telephone interview, she subsequently called NIOSH to inform them 
that Mr. Gore was subjected to at least one a 24-hour urinalysis test sometime in the mid to 
late 1 970’s that she could recall. Since a 24-hour urinalysis is something that would have 
had a portion of it conducted at home, she did observe this event. 

In the original Draft Dose Reconstruction from NIOSH dated July 29, 2005, it was stated: 

• “Records received from the Department of Energy were reviewed, and it was indicated that 
Mr. Gore was not monitored for radiation exposure . " 

• “Since no monitoring records were available, the maximum 50* percentile dose for each 
given year of employment from Oak Ridge National Laboratory, Oak Ridge Caseous 
Diffusion Riant, Hanford Site, Paducah Gaseous Diffusion Plant, Savannah River Site, and 
Portsmouth Gaseous Diffusion Plant was assigned as an unmonitored dose for Mr. Gore. 

• “T7ie record of the telephone interview was evaluated careftiiiy by the dose reconstructor. No 
radiological incidents were documented in either the telephone inteiview summary or the 
records provided by the Department of Energy. However, the telephone interview 
indicated that Mr. Gore was routinely monitored, but since no external monitoring data 
were present in the records supplied by the Department of Energy, complex, wide co-worker 
dose was assigned. " 

• “The majority of Mr. Gore’s radiation exposure was received during employment as a 
weapons production supervisor according to the information provided in the interview 
process. ” 

• “As a weapons production supervisor (engineer), Mr. Gore’s work location is not known, in 
this capacity, he would have likely been exposed to photon and electron radiation, even 
though no monitoring records were found. However, due to the possibility of lost records or 
unmonitored occupational dose, external dose was assigned based on the maximum 50“’ 
percentile complex wide co-worker dose for the given years of employment. External 
electron radiation was not considered in this dose reconstruction because Mr. Gore 
did not work directly with radioactive materials, and any external doses would have been 
attributable primarily to photons. For the purposes of estimating probability of causation, ail 
photon doses are assumed to be accurate.” 

To quote the some of the applicable guidelines for dose reconstruction, in brief: 

42 CFR 82.2 What are the basics of dose reconstruction? The basic principle of dose 

reconstruction is to characterize the radiation environments to which workers were exposed and 

to then place each worker in time and space within this exposure environment Then methods are 

applied to translate exposure to radiation into quantified radiation doses at the specific organs or 
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tissues relevant to the types of cancer occurring among the workers. A hierarchy of methods is 
used in a dose reconstruction, depending on the nature of the exposure conditions and the type, 
quality, and completeness of data available to characterize the environment, (a) If found to be 
complete and adequate, individual worker monitoring data, such as dosimeter readings and 
bioassay sample results, are given the highest priority in assessing exposure. These monitoring 
data are interpreted using additional data characterizing the workplace radiation exposures. If 
radiation exposures in the workplace environment cannot be fully characterized based on 
available data, default values based on reasonable and scientific assumptions may be used as 
substitutes. For dose reconstructions conducted in occupational illness compensation programs, 
this practice may include use of assumptions that represent the worst case conditions. For 
example, if the solubility classification of an inhaled material can not be determined, the dose 
reconstruction would use the classification that results in the largest dose to the organ or tissue 
relevant to the cancer and that is possible given existing knowledge of the material and process, 
(b) If individual monitoring data are not avaiiable or adequate, dose reconstructions may 
use monitoring resuits for groups of workers with comparable activities and relationships 
to the radiation environment. Alternatively, workplace area monitoring data may be used to 
estimate the dose. As with individual worker monitoring data, workplace exposure characteristics 
are used in combination with workplace monitoring data to estimate dose, (c) if neither adequate 
worker nor workpiace monitoring data are avaiiabie, the dose reconstruction may rely 
substantially on process description information to analyticaily deveiop an exposure 
modei. For internal exposures, this model includes such factors as the quantity and composition 
of the radioactive substance (the source term), the chemical form, particle size distribution, the 
level of containment, and the likelihood of dispersion. 

In addition to (1) no evidence of externai monitoring records, (2) no description of job history 
(positions heid year by year), (3) no information reiating to work iocations (site names(s), buiiding 
numbers{s), technicai area(s)). and (4) no information reiating to duration of reievant empioyment 
or tasks for any period of Mr. Gore’s empioyment, NiOSH aiso apparentiy did not have any other 
type of information that is considered to be relevant to the dose reconstruction. Specifically, 
NIOSH states that there were no records of bioassay results. They also imply that they have no 
“medical" records for Mr. Gore that may have been available from routine visits to the Y-12 
infirmary for events like his annual physical which may have included X-rays. 

How was NIOSH able to establish a Draft Dose Reconstruction for my father if they did not even 
have the most basic information such as Job title and work locations? Why was he “Just assigned” 
to the “50*'’ percentile complex wide co-worker dose" as an “unmonitored employee" if in fact 
enough information did not exist to perform a “reasonable” dose reconstruction? What 
information existed... nothing more than the fact that he worked at Y-12? 

Even though all of these questions were asked in the appeal , they have never been addressed 
with us the claimants, either verbally or in writing, by NIOSH, ORAU, or DOL 

We received the DOL Recommended Decision dated November 17, 2005 which, in addition to 
repeating the same statements from the Draft Dose Reconstruction, concluded with: 

“A copy of the case file along with a National Institute for Occupational Safety and Health 

(NIOSH) Referral Summary was forwarded to NIOSH for dose reconstruction on April 1 7, 
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2003. On October 7. 2005, the district office received the ‘WOSH Report of Dose 
Reconstruction under EEOICPA" dated July 28, 2005 which provided the estimate of dose to 
the primary right eye site. NIOSH estimated the annua! dose totaling 18. 842 rem to Mr. 

Gore. Based on (his dose estimate, the calculation of probability of causation was completed 
using NIOSH-IREP, which is an interactive software program. The probability of causation 
for the primaiy colon cancer was determined to be 25.40%." 

Mv father did not have colon cancer nor was he ever diagnosed with colon cancer . This is 
a completely unacceptable error. This type of error causes grave concern regarding the quality 
control and quality assurance associated with this process. 

We subsequently filed an appeal to the Recommended Decision with DDL on January 10, 2006, 
outlining, as required, “...the specific finding of fact or conclusion of law with which you agree, 
including any objective to any dose reconstruction performed. ” Incur appeal, to the best of my 
ability. I outlined the specific findings with respect to CFR 42 Part 82 and CFR 42 Part 81 as 
appropriate. 

On that same day, I filed a request under the Freedom of Information Act (FOIA) through the U.S. 
Department of Energy, Oak Ridge Operations, to disclose to me all records available pertaining to 
James Z. Gore’s employment history including medical, personnel, radiation exposure, and 
industrial hygiene. I also submitted a request under the Freedom of Information Act (FOIA) to 
Larry J. Elliott, MSPH, CIH, Director, Office of Compensation Analysis and Support, to disclose to 
me all administrative records pertaining to EEOICPA Claim #12438 for James Z. Gore. 

In the meantime, I started searching the internet for any type of advocacy groups for EEOIPCA 
claimants. After much fruitless searching, I resorted to reading the public comment that had been 
posted priorto the final guidance of CFR 42 Part 82 and CFR 42 Part 81 . By searching the 
internet for e-mail addresses of people who had provided pubic commentary, I sent a number of 
e-mails to these individuals in hopes of a response regarding guidance on what to do next. I did 
receive a response that directed me to Richard Miller, who is a Senior Policy Advisor for the 
Government Accountability Project (GAP). While I do not think it is Richard’s job to be an 
advocate tor EEOICPA claimants, he graciously took the time to talk to me and tell me about 
various opportunities for escalation, including the public sessions held by the Advisory Board. 

Until I talked to Richard, I had no idea that any of this existed. 

I then spoke at the Advisory Board public session held in Oak Ridge, TN on January 23, 2006. 

My mother and I were outraged and appalled at the apparent level of carelessness that seemed 
to be prevalent in this entire process, from start to finish, and I hoped that my testimony would at 
least create some level of visibility to these problems. At this session, I basically outlined our 
issues with the process and the denial of the claim. Amazingly, when I was preparing for this 
session, I happened to notice that the “file number” is supposed to be my father’s social security 
number. In the NIOSH correspondence, I had assumed that it was correct, and so I assumed 
that it was incorrect on the DOL Recommended Decision. I posed a question as to the 
significance of this as part of my public session statement. 

At that meeting, we were pleased to meet senior administrators from DOL, NIOSH, and ORAU. 
They were most sincere in their apologies with respect to how this could have happened, and we 
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had their personal assurances that these problems would be addressed and corrected. This level 
of attention certainly exceeded our expectations. 

After the Advisory Board meeting, I had several e-mail correspondences with senior 
administrative officials from NIOSH. On 2/1/06, I sent an e-mail to NIOSH stating that the wrong 
SSN was on NIOSH’s documentation. I received assurances that the SSN would be corrected. 
When I received the administrative records from NIOSH for my father’s claim, I could see that in 
fact, they did have the correct SSN on a variety of documents, but at some point in time, a “3” had 
turned into an “8." Two records requests were submitted to DOE by NIOSH on 5/29/03 and 
1 1/28/04 with the wrong SSN. As a result, DOE returned “no records" for my father. Further 
research based upon the administrative records I received from NIOSH via the FOIA request 
indicated that the Social Security number was correct on numerous documents in NIOSH’s 
possession. 

So my basic question is - if something as important as the SSN is the major key in 
retrieving records for any DOE employee - what are the quality controls and checks in 
place to ensure that this vital piece of information is correct? 

In the interim, all of the correspondence between me and/or my mother was initiated by us, either 
via e-mail or phone calls. I did receive at least one phone call from NIOSH and one phone call 
from DOL as a “return call" to my inquiries. Other than that, we had no idea what the status of 
our claim was. In particular, the common answer from the DOL office in Jacksonville when I 
would call was that “it is going through the process." All of my e-mails to NIOSH were answered 
promptly, within 24 hours. However, until DOL returned the claim to NIOSH, there was not much 
NIOSH could do in terms of providing a status. 

A letter from DOL dated June 8, 2006, stated that the appeal was approved, but the basis for the 
return of the claim to NIOSH was the fact that we had indicated my father was diagnosed with a 
basal cell carcinoma (which was not included as part of the first claim, mainly through our initial 
ignorance of the process), not the result of the errors that created the first incorrect dose 
reconstruction. As part of the appeal process, we had included the information that my father 
had been diagnosed with BCG, and we subsequently obtained the medical records related to this 
diagnosis and submitted them to DOL as per their request. 

Regardless, we were pleased that the appeal was approved. Since at this time, the issue of the 
incorrect Social Security number for the DOE records search was known, at least to NIOSH, we 
had some degree of confidence that we would eventually receive a proper dose reconstruction. I 
did in fact receive a copy of my father’s records that I had requested via a Freedom of Information 
Act request to DOE on 5/16/06, so, records did in fact exist. "Enclosed are copies of Mr Gore’s 
medical records, chest x-rays, personnel records, radiation exposure records and personnel 
security file...'' I subsequently received his chest x-rays (films) from DOE and other records from 
the U.S. Office of Personnel Management Center for Federal Investigation Services. 

I finally received an affirmative response from NIOSH on 8/21/06 in response to my e-mail inquiry 
if NIOSH had received the claim from DOL. 


Page 6 of 9 



32 


Subsequently, I spoke directly to a Claimant Contact at NIOSH on August 22, 2006, and verified 
that the DOE records included Radiation Exposure Records for my father, at least for dosimetry 
badge readings from 1968 through 1988. The Claimant Contact indicated that NIOSH had “not 
yet" received records from DOE and she asked me if I would mind sending her a copy of the 
Radiation Exposure Records. I immediately scanned and e-mailed all of the pages for these 
records to her, and she acknowledged the receipt of the files and indicated that she would 
forward to the appropriate parties as well as place this information in the administrative record. 
Again, I felt some degree of confidence that the process was working. 

On November 2, 2006, I received the second Draft Dose Reconstruction from NIOSH. I had to 
read no further than page 5 to see that the problem had not been resolved . 

Aside from my initial shock, I was even more confused. The Draft Dose Reconstruction dated 
October 27, 2006 (received November 2, 2006) stated that (quote) “Records received from the 
Department of Energy were reviewed, and it was indicated that Mr. Gore was not 
monitored for radiation exposure.” (end quote) Further on the same page, the report stated 
(quote) “ Since no monitoring records were available for Mr. Gore , the maximum 50*' 
percentile doses for each given year of employment from ... (and it lists all the sites)... 
was assigned as an unmonitored dose for Mr. Gore in accordance with guidance ....” (end 
quote) And further, on the same page, the report stated (quote) “As an engineer and weapons 
production supervisor (engineer), Mr. Gore’s work location is not known .” (end quote) 

My mother and I were stunned. This is the exact same wording from the original Draft Dose 
Reconstruction received July 29, 2005. To quote my mother: “it’s as if your father never existed." 
Interestingly enough, the SSN on the fourth page, which is the cover page for the Draft Dose 
Reconstruction, is correct . 

Not only did I personally have a copy of my father’s DOE records, I had sent the Radiation 
Exposure Records directly to NIOSH. And, if you slog through all of the records, you can 
certainly find instances of my father’s job title. Job description, and building location over the years 
of his employment on various documents. So if you had the records and you actually went 
through them carefully, you could build a small history of his employment with respect to what Job 
duties he may have performed based on his Job title, the department he worked under, and the 
buildings where he worked. 

Just from the medical records (appear to be routine visits to the Y-12 plant physician), I am able 
to discern, to some degree, his Job locations and even his Job titles over the years. For example: 

• 7-19-78 Plant address = 9212 MS 1 , supervisor = K. O. Pearson, Job title = production 
engineer, division = Fabrication 

• 11-11-76 Plant address = 9212, RM 54, supervisor = K. O. Pearson, Job title = engineer III, 
division = Fabrication 

• 11-22-74 = Plant address = 9212, supervisor = K. O. Pearson, Job title = production engineer, 
division = Fabrication 

• His starting position based upon his employment application in 1968 was "engineer." 
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I was able to develop this very crude type of job history through 1993. 

That evening (11/2/06). I sent an e-mail that evening to two senior administrators at NIOSH and 
ORAL! outlining the issues with the second dose reconstruction. I did receive phone calls from 
both NIOSH and ORAL! early in the morning of November 3, 2006. At this time, I learned that, 
once again, it appeared that the NIOSH records request to DOE had been submitted with the 
wrong social security number. I assume, and have yet to verify, that NIOSH is going to 
immediately address this problem and start on the dose reconstruction for the third time. We are 
entering our fifth year of this process in January. 

How could this have happened? I would have assumed that at a minimum, with the level of 
visibility we had received from senior administrators within NIOSH, ORAU, and DOL, that these 
problems would have resulted in corrective actions to ensure such errors could not occur again. 
The fact that they occurred again - on our specific claim given the level of visibility it had - is both 
outrageous and appalling. 

Even if a dose reconstruction is completed for my father using the records that are available, I 
have to honestly say, at this point, that we have little or no faith in the validity of the results. Our 
case is, in my opinion, a stunning example of very significant errors that should have been 
identified and corrected prior to us ever receiving the output of the process - on both occasions to 
date. 

We can only wonder how many claims have been processed with the same level of apparent 
negligence which may have resulted in a denial of the claim. How many claimants actually have 
the wherewithal to even be able to understand the Draft Dose Reconstruction or the Final 
Recommendation, much less understand enough to see that is may be wrong? My mother said 
to me, “if you had not read these documents and realized that they were wrong. I would have just 
tossed them in the garbage and been done with it." My mother is not an uneducated woman. 

She had a very successful career in the medical profession as both a nurse and administrator. If 
you have never actually seen or read one of these reports, I encourage you to do so, and try to 
imagine yourself as a claimant. 

Our fundamental question is: is our claim experience an aberration, or are there reai and 
systemic probiems associated with the EEiOCPA claims process that couid have resuited 
in the deniai of other ciaims? 

We hope this subcommittee will continue to work together to pass Representative Jackson-Lee’s 
bill. In this context, we have several recommendations which reflect our opinion. While I cannot 
speak to all of the sections of the bill, there are several that we feel are of great importance to all 
claimants. 

1 . I urge you to support the extension of responsibilities for the DOL’s Office of the 

Ombudsman to include Subtitle B, and expand its responsibilities to act as an advocate 
on behalf of claimants seeking benefits. From direct personal experience, I can assure 
you that this is an overwhelming and in some aspects, incomprehensible process. I 
would assume that many people just “give up" because they have no idea what to do or 
where to go for help. How many Denise Brock's are out there, taking up this cause and 
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dedicating enormous personai resources to heip claimants? Estabiistiing the 
Ombudsman for Subtitie B claimants wouid be a most weicome resource in support of 
fhe program. 

2. The Speciai Exposure Cohort provision shouid be modified fo faciiifafe enfry info the SEC 
when records are missing or non-existent. There is extensive documentation that has 
been generated on the technicai difticuities in recreating dose reconstructions for workers 
who were empioyed up to 60 years ago and as recent as 30 years ago and the fact that 
many records are missing or incomplete. For many claimants, the SEC process may be 
the only hope they have of receiving a fair assessment. 

3. Our perception of the Advisory Board and its consultant is that it performs a critical 
function with respect to checks and balances. This is an incredibly complex process - 
both scientifically and administratively - and what we have seen (and read) of this Board 
is that they are trying to the best of their ability to ensure the integrity of the EEOICPA 
program in a variety of areas. The Board must be a neutral party and not be biased 
towards any agency or party involved in this process. To the extent that the reforms will 
enable the Advisory Board to successfully fulfill the intent of ifs mission, we encourage 
you to provide your support. 

4. I would recommend that the role of the Advisory Board should extend to the execution of 
claims process itself. At present, it does not appear that there is an external organization 
not affiliated with the EEOICPA program that is responsible for overall administrative and 
claimant process audits. If appropriate, SC&A’s responsibilities should be extended to 
this area. If not, the addition of a third-party auditor for this purpose should be 
considered. 

I hope that my testimony today will be of value. We mourn the loss of my father every day. We 
were blessed to have such an extraordinary man as our father. We are proud of his service to 
our country as a U.S. Navy veteran and of his service, however small, in ensuring the safety and 
security of the United States of America as a DOE employee for so many years. On behalf of my 
family and myself, I thank you again for your efforts to support key improvements in this program 
and for allowing me to testity here today. 
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Mr. Hostettler. Mr. Miller. 

TESTIMONY OF RICHARD MILLER, SENIOR POLICY ANALYST 
GOVERNMENT ACCOUNTABILITY PROJECT 

Mr. Miller. Before I begin my testimony, I would like to just 
take an informal moment to offer a personal thank you to the 
Chairman and to the Ranking Member for your efforts this session 
of Congress to unmask the problems facing nuclear workers seek- 
ing justice from a Government that had put them in harm’s way. 

And Mr. Chairman, I realize that you will not be returning next 
year, but your willingness to pursue two additional oversight hear- 
ings in this lame-duck session of Congress is particularly note- 
worthy and it serves an important role in laying the groundwork, 
and I believe creating momentum for legislative reforms next year. 
And we genuinely thank you both. 

Today my testimony will assess the Department of Labor’s efforts 
to pursue initiatives that would reduce benefits to sick nuclear 
workers, particularly new Special Exposure Cohorts, two, to review 
the Administration’s failure to constitute the Advisory Board on ra- 
diation and worker health in conformance with the law, and three, 
to highlight emerging issues that are threatening the integrity of 
the audit process. 

At the Subcommittee’s March 1 hearing regarding the 0MB 
passback to DOL, a document which outlined five options for lim- 
iting Special Exposure Cohort, the Department of Labor’s witness, 
Shelby Hallmark, stated, and I quote, “cost containment is not part 
of any strategy or involvement that the Department of Labor has 
had in this process.” Excerpts of e-mails under preparation for the 
Office of Management and Budget to use in the passback, which 
were made available to me by the Subcommittee in preparing for 
this hearing state, “the single most effective way to prevent billions 
of dollars in spending is by requiring HHS to clear its determina- 
tions to add additional employees to the SEC, with the 0MB, after 
an opportunity for interested agencies, such as the Department of 
Labor, to comment on the analysis and determination.” 

The Department of Labor has actively led lobbying efforts to re- 
duce benefits paid out under NIOSH’s Special Exposure Cohort 
regulations, with respect to Special Exposure Cohort bills covering 
facilities in Iowa, Missouri, New York and Colorado, Mr. Hallmark 
says in an e-mail, “we should do everything possible to oppose 
these SEC amendments.” and his entire logic is budget driven 
without regard to the data deficiencies. 

The Department of Labor has also disparaged the Advisory 
Board on Radiation and Worker Health. Excerpts of an e-mail 
state, and I quote, “the Advisory Board has totally failed to take 
a balanced approach to examining NIOSH activities.” And an Octo- 
ber 2005 memo under preparation for the Office of Management 
and Budget the Department of Labor recommended that the Advi- 
sory Board be “refreshed.” 

Excerpts from the e-mail state “we believe replacing these mem- 
bers could provide an opportunity to add board members willing 
and able to advocate a scientifically valid approach in carrying out 
NIOSH’s responsibilities under EEOICPA.” And given DOL’s stat- 
ed agenda, this appears to be a simple case of desiring to pack the 
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courts in order to oppose SEC designations all wrapped up in the 
pretext of scientific validity. 

In sum, Mr. Hallmark’s words in the March hearing, cost con- 
tainment is not part of any strategy or involvement that the De- 
partment of Labor has had in its process are contradicted by docu- 
ments uncovered by this Subcommittee. 

More damaging is the DOL’s loss of credibility as an impartial 
claims administrator. Austin Smythe, acting Deputy Director of 
0MB, testified before the Subcommittee on July 20, 2006, “we are 
not pursuing any of these items that were listed in the passback.” 
It was inappropriately leaked. It has now been inappropriately 
characterized as Administration policy which it is not. And yet, de- 
spite Mr. Smythe’s testimony, the 0MB passback was put on the 
agenda for a joint NIOSH DOL meeting held in January 2006, 
months after the 0MB passback was issued. 

There were indications that Mr. Hallmark may have moved for- 
ward with a sequel to the 0MB passback. Judiciary Committee 
notes from an early February 2006 e-mail communication from 
Shelby Hallmark to Melissa Benton at the Office of Management 
and Budget raises a red flag. An excerpt states “I am uncomfort- 
able with even an unofficial sharing of my briefing piece for today’s 
meeting with my second floor people,” which is the Secretary of 
Labor, “but if you promise not to spread it and if you don’t use the 
language in your document such that NIOSH will know where the 
verbiage came from, I will share it, but I am still smarting from 
your citation of your ideas in the budget passback as having been 
suggested by the employment standards Administration.” and he 
asks, “is that agreeable?” 

Well, we would urge the Subcommittee to secure this briefing 
paper and to ascertain its implementation status so we know what 
he was referring to. 

The Department of Labor’s benefits containment agenda has 
found its way into the day-to-day adjudication of claims. In October 
of 2005, the Department of Labor began sending certain compen- 
sable claims back to NIOSH, “based on increasing DOL manage- 
ment concern over a potential increase in compensable claims for 
cancers perceived as normally or previously not compensable.” 

The Director of the Department of Labor’s final adjudication 
branch remanded cases back to DOL without ever telling claimants 
their cases were being second-guessed by DOL. In fact, one DOL 
e-mail says, when we send remand orders to claimants, I don’t 
want them to know they are part of a “management plan.” 

To the extent there are errors, such as work history or incorrect 
cancer diagnoses that are within the ambit of the Labor Depart- 
ment’s regulations, then DOL clearly has a role here. But an inter- 
nal DOL e-mail by a health physicist concedes that NIOSH dose re- 
constructions have not been overestimating dose as Mr. Hallmark 
has contended. In fact, this DOL e-mail says, “now that I think 
about it, most of the dose reconstructions for the special cancers we 
are reviewing that resulted in a probability of over 50 percent are 
appropriately performed by NIOSH and no rework is required.” 

However, “the need for maintaining secrecy seems to be a con- 
cern.” This DOE e-mail added “I hope no one is mentioning the fact 
that we took another look at these dose reconstructions and said 
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it was fine in the recommended or final decisions.” But the concern 
is that documents show that the DOL’s final adjudicative branch 
cooperated in advancing this management plan to reduce the pay- 
ment of claims and thus they compromised their independence as 
an adjudicator. 

There may be a need for legislative reforms to separate the adju- 
dicative branch from control of program officials and 0MB. 

I notice my time is close to wrapping up. I just have one other 
point. 

The 0MB passback called for changing the membership of the 
President’s Advisory Board on Radiation and Worker Health, which 
audits the scientific quality of dose reconstructions and reviews 
SEC petitions. 

Today the composition of the board as the Chairman noted is not 
in compliance with EEOICPA, which requires a balance of sci- 
entific, medical and worker perspectives. There are only two of the 
four required worker slots, and only two of the four required med- 
ical slots. 

The Board also lacks the balance and diversity of viewpoints that 
is called for under the Eederal Advisory Committee Act, thus com- 
promising its independence. We recommend that Congress enact 
legislation to shift the appointing authority from the President to 
Congress. 

And on November 3, 2006, NIOSH compensation program direc- 
tor Larry Elliott — and this is just an emerging issue — unilaterally 
suspended all access by the Advisory Board and its audit contractor 
to the claimant database. 

As of November 13th — 2 days before this hearing — the Advisory 
Board’s access to the electronic database of records was rein- 
stated — although the constraints are unknown. However, Mr. El- 
liott told the board that access of the claims filed by Sanford Cohen 
& Associates or any contract entity must be granted on a case-by- 
case basis with an established purpose as authorized by the man- 
ager of the system of records, which is Mr. Elliott. The board’s 
audit contractor is now reduced to a mother-may-I situation where 
the entity is audited. Mr. Elliott’s actions raise questions about the 
degree to which there is a conflict of roles. 

In November 2004, Mr. Elliott was removed as the designated 
Eederal official to the Advisory Board due to his conflict of roles as 
manager of both the dose reconstruction program and controlling 
the board. 

The GAO’s recent report to this Subcommittee warned NIOSH to 
be alert for a conflict of roles in managing the program, yet this 
conflict has resurfaced. 

We recommend legislation to ensure that the Advisory Board and 
the audit contractor have full and unfettered access to all NIOSH 
files they deem necessary to carry out their responsibilities under 
that Act consistent with the Privacy Act. Thank you for your time. 

Mr. Hostettler. Thank you, Mr. Miller. 

[The prepared statement of Richard Miller follows:] 
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Summary of Testimony 

Richard Miller. Senior Policy Analyst. Goyernment Accountability Project 

Congress enacted Special Exposure Cohort (SEC) provisions under the Energy 
Employees Occupational Illness Compensation Program Act (EEOTCPA), P.L. 106-398, to 
provide claimants with a presumption that their cancer was work related and should be 
compensated in cases where radiation exposure records were missing, incomplete or altered, or 
workers were not monitored for the radiation hazards to which they were exposed. Claimants 
may petition to be added to the SEC, if they can demonstrate that “it is not feasible to estimate 
radiation dose with sufficient accuracy.” 

The OMB’s “Passback” to DOL for the FY 07 budget outlines 5 options to reduce the 
approval of SECs as a way to contain the growth in the cost of benefits under EEOICPA. The 
Passback calls for OMB clearance of SECs; changing the balance in the Advisory Board on 
Radiation and Worker Elealth (ABRWEl); imposing constraints on the board’s audit contractor; 
and securing additional external reviews of NIOSEI work products. 

DOL maintains that “cost containment is not part of any strategy or involvement that the 
Department of Labor has had in this process.” 

Flowever, excerpts of documents provided by the Flouse Judiciary Committee indicate 
that the Department of Labor (DOL) developed the specific mechanisms which were embodied 
in the OMB’s Passback. DOL has criticized details of nearly all proposed SECs in an effort to 
reduce benefits, and sought to impose hurdles in the HHS regulations governing SEC petitions to 
make it more difficult to qualify. 

DOL has injected its cost containment agenda into the dose reconstruction process as 
well. Starting in October 2005, DOL staff started culling out compensable dose reconstruction 
cases which involve “infrequently” compensated types of cancers, due to unexplained 
“management concerns.” When compensable cases were found, DOL had its Final Adjudicative 
Branch remand cases back to NIOSH to be “reworked,” but without explaining the rationale to 
claimants. The FAB lacks sufficient independence from DOL program officials, and reforms 
should be implemented. 

The composition of the Advisory Board on Radiation and Worker Health is not in 
compliance with the requirements of EEOICPA, despite repeated efforts to secure 
Administration cooperation. EEOICPA requires a balance of medical, scientific and worker 
perspectives. At present this 12 member board has only 2 of 4 worker representatives and only 2 
of 4 medical professionals. The Board is not balanced in perspectives, as required by the Federal 
Advisory Committee Act. Congress should amend EEOICPA to provide for Congress to appoint 
the Advisory Board members. 

Beginning November 3, 2006, the Advisory Board’s audit contractor has been cut off 
from access to files needed for audits by NIOSH program staff Legislation is needed to ensure 
that Board and its contractor have full and unfettered access to this data needed for audits and 
SEC petition reviews. 
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I am Richard Miller, a Senior Policy Analyst with the Government Accountability Project 
(“GAP”), a non profit organization based in Washington, D.C. In addition to whistleblower 
advocacy, GAP’s work includes the oversight of the three agencies implementing EEOICPA. 
GAP serves as an information hub for claimants, Congress, workers and the media. GAP assisted 
with the EEOICPA reform amendments which were included in the FY 05 Defense 
Authorization Act (P.L. 1 08-375). Prior to working at GAP, I was a staff representative for DOE 
atomic weapons employees, and worked on the bi-partisan effort to enact EEOICPA* as part of 
the FY 01 Defense Authorization Act (P.L. 106-398). 

Today, my testimony will underscore new challenges facing the program since I last 
testified 8 months ago, and compare reality with the testimony provided to this Subcommittee by 
the Department of Labor (DOL) and the Office of Management and Budget (OMB ) witnesses 
regarding the FY 2007 OMB Passback. The Passback outlined 5 options to constrain the number 
of new Special Exposure Cohorts (SEC) and otherwise limit benefit payments under the law. 
These options would circumvent the legal authorities assigned to both the Advisoiy Board on 
Radiation and Worker Health (ABRWH) and the Secretary of Health and Human Services 
(HHS), and deprive claimants of due process. 

T. Background on the Reason for Special Exposure Cohorts tn the EEOTCPA 

Congress included opportunities for claimants to petition to be members of the SEC to 
ensure that those workers employed in nuclear weapons factories who were unmonitored or 
inadequately monitored for occupational exposure to ionizing radiation would not face the 
insurmountable hurdle of establishing their radiation dose to prove their claim for cancer. 
Congress created this safety valve because there was ample evidence that radiation exposure 
records were missing, incomplete, unreliable or altered, and that many workers were not 
adequately monitored for the radiation hazards to which they were exposed. 

If designated a member of the SEC, claimants with one of 22 specified cancers listed in 
EEOICPA and who worked at least 250 days during the covered time period for the SEC, are 
entitled to presumptive compensation of $150,000 lump sum plus prospective medical benefits 
for the covered illness. As members of the SEC, claimants would not require a radiation dose 


' kt'c: Tcsliinony ofRichard Miller before (he Senate HELP CommilLee, Subeonmhilee on Einploymenl, 

Safety' & Training. May 15, 2000; tlie House Judiciary' Committee. Subconuiiittee on Immigration & Claims 
(http:/A\yy'w.lioiise.goy7judiciaiy'/mill0y21.1ilm) on Septeniber21. 2000 and Mtirch 1. 2006; and the Senate Energy' 
Coinmittec. November 21. 2003 (S. Hrg. Report 108-334) 
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estimate to determine if their claim would qualify for compensation. Presumptive benefits are 
common in radiation compensation programs: claimants under the Radiation Exposure 
Compensation Act and the Atomic Veterans Act are presumptively eligible for listed cancers. 

The process for adding new groups of workers to the SEC requires: (1) a NIOSH staff 
“Evaluation Report” and a recommendation for approval or denial, which is sent to the ABRWH, 
(2) an Advisory Board review of the NIOSH evaluation report in public, on-the-record 
proceedings, (3) a decision by the Secretary of HHS to approve or deny a petition, and (4) a 30- 
day “Congressional Notice and Review” the Secretary’s final decision (pursuant to 42 U.S.C. 
73841(14)(C)(ii)). Denials by the Secretary of HHS may be appealed to a review panel 
established by the Secretary. 

II. CBO ScoRiMG on Admunistratively Added SECs 

The Congressional Budget Office, when it scored EEOICPA in 2000, did not estimate a 
cost for designating additional SECs-beyond the initial 4 sites in Ohio, Kentucky, Tennessee 
and Alaska, which were mandated when EEOICPA was enacted in 2000. There was no basis for 
developing a cost estimate for the extent of missing records. T o ensure budget and scientific 
control over unwarranted additions to the SEC, all SEC designations are transmitted to 
Congressional committees of jurisdiction, who can hold hearings or legislatively block such 
additional SEC designations. 

During the Congressional “Notice and Review” process, DOL has never presented a case 
against a particular SEC, nor has it issued any public analyses of why the Advisory Board and 
the HHS Secretary are in error on any specific SEC designation. DOL’s reputation for fairness 
has been tainted by its aggressive efforts to undermine a key element of EEOICPA outside of 
public view. 

in. POL Testimony Contradicted by Evidence of Quiet Campaign to Reduce 

EEOICPA Benefits 

DOL publicly states that they do not have a vested interest in the outcome of any SEC 
Petition or the deliberations of the Advisory Board, but evidence shows that DOL has quietly 
gone to the Office of Management and Budget (OMB) with shrill warnings about adverse 
precedents set by SECs that were approved for Mallinckrodt Chemical (1949-1957) in Missouri 
and the Iowa Army Ammunition Plant in Burlington, Iowa. The Director of the DOL’s Office of 
Worker Compensation Programs (OWCP) warned OMB that the precedent set by these 
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approvals were going to open the floodgates and projected that this will lead to a vast expansion 
ofbenefit costs “approaching $7 billion.'’ This prediction has not panned out; new SECs 
constitute only about 10% of the claims approved to date. 

Nonetheless, 0MB responded positively. Excerpts of notes taken by the Judiciary 
Committee staff regarding an October 5, 2005 e-mail from 0MB to the OWCP Director state: 

“Thanks Shelby, we share your concerns. Tf there are any programmatic 
reforms — legislative, administrative, regulatory, you name it — that we could 
potentially tee up for our policy officials, we’re all ears. At this point, nothing 
should be ruled out. These would be 0MB ideas, not DOL ideas. My bosses 
typically expect the identification of a problem to be accompanied by options to 
solve it. Legislation options are not first option, because they are hard to get 
enacted.” 

The resulting options subsequently outlined by DOL and transmitted to 0MB were 
written into the FY 07 0MB “Passback” to the DOL. The Passback states: 

• Energy^ Employees Occupational Illness Compensation Program Act (EEOICPA) Part 

B. ESA~ is lo he commended for ideniifying ihe pole niial for ci large expansion of 
EEOICPA Par! B bene fils ihrongh the designafion of Special Exposure Cohorts (SEC). 
The Administration will convene a White House-led interagency work gi'oup including 
HHS and Energy to develop options for administrative procedures to contain gi^owth in 
the cost of benefits provided by the progi'am. Discussions are not limited to, hut will 
involve, the following five options. 

1. Require Administration clearance of SEC determination [s]; 

2. Address any imbalance in membership of President 's Advisory Board on 
Radiation and Worker Health; 

3. Require an expedited review by outside experts of SEC recommendations 
byNIOSH: 

4. Require I410SH to apply '‘conflict of interest” rules and constraints to the 
Advi.sory Board’s contractor: and 

5. Require that NIOSH demonstrate that its site profiles and other dose 
reconstruction guidance are balance [dj. 

IV. DOL Drafted OIMB Passback Options to as a Way to Contain Benefit Costs 


In his March 1, 2006 testimony before this Subcommittee, Shelby Hallmark, OWCP 
Director, responded to questions from the Chair about the role of DOL in developing the 0MB 
Passback: 


■ ESA is the Employment Standards Administration within the DOL. The Office of Workers’ Compensation 
Programs (OWCP) which adminislcrs EEOICPA is pari ofESA. 
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“Well, Mr. Chairman, as I said, cost containment is not part of any strategy or 
involvement that the Department of Labor has had in this process.” 

When the Chair pressed the question of who developed the 0MB Passback, Mr. Hallmark 
responded: 

“It wouldn’t be appropriate for me to discussion the internal deliberations about budget, 
which are always out of the general discussion, but that’s part of my role.” 

This Subcommittee’s oversight appears to have resolved that question. 

Mr. Hallmark’s statement that DOL had no interest in cost containment is at odds with the 
excerpts of DOL e-mails and memos made available to me by the Judiciary Committee in 
preparing for this hearing. For example, notes taken by Judiciary Committee staff of a DOL 
memo apparently under preparation for 0MB states: 

• “The single most effective way to prevent billions of dollars j in spending } is by 
requiring HHS to clear its detenninations to add additional employees to the SEC with 
the 0MB after an opportunity for interested agencies, such as the DOL to comment on 
the analysis and determination. DOL has unsuccessfully requested an opportunity to 
review the HHS analysis and determination of SEC petitions. While recognizing that 
Congress provided an unreasonably short deadline of 30 days from receipt of a 
recommendation of the Advisory Board on Radiation and Worker Health for HHS to act, 
we still believe 0MB clearance is crucial to preventing unjustified admission to several 
of the recent petitions considered by the Advisory Board. 

Further evidence of DOL’s active efforts to reduce costs of benefits involves the HHS proposed 
rules for petitioning HHS to designate additional SECs. Excerpts of emails provided by the 
Subcommittee state that: 

• DOL urged NJOSH to propose SECs where claimants would be compensated for as few 
as 1 cancers, even though Congress required that all SEC members are compensated for 
any of the 22 cancers listed in the law. Mr. Hallmark complained that the Advisory 
Board rejected this approach. He said “Did NIOSH not do any selling on this?” . . . 
“Allowing the Board to go against this makes for a steep climb in the final rule.” An 
excerpt of another DOL e-mail says, “We should keep a close eye on these issues so that 
NIOSH does just fold on them.” DOL urged NIOSH to adopt a test for detennining 
“health endangermenf’ that would require estimating cancer risk from radiation exposure, 
even though the whole reason to designate an SEC is that radiation dose could not be 
estimated with sufficient accuracy. Fortunately, the Advisory Board rejected this DOL- 
recommended approach because it posed insurmountable hurdles for claimants and was 
infeasible to implement. 

• DOL opposed legislation to clarily NIOSH criteria for designating SECs that was 
introduced by Senators Clinton and Schumer. In an excerpt of an e-mail, Shelby 
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Hallmark says: “This would be a massive SEC expansion. Hopefully it has no chance of 
moving, but given the recent Senators’ letter and other wacky happenings, I am not sure 
we can afford to simply ignore it.” The same cost driven posture was taken on site 
specific SEC bills covering facilities in Iowa, Missouri, New York, and Colorado. In 
another e-mail excerpt. Hallmark says: “We should do everything possible to oppose 
these SEC amendments.” In none of these cases does he assess whether there is a 
meritorious case for an SEC, or whether the NIOSH rule is so subjective that legislation 
might be in order to provide clearer criteria for who should or should not qualify for an 
SEC when data is lacking. His entire logic is budget driven. 

• DOL has disparaged the Advisory Board on Radiation and Worker Health, and urged a 
change in the composition of the Board so that it would recommend more SEC denials. 
An excerpt of notes taken by Judiciary Committee staff of a DOL memo under 
preparation for 0MB states: “the Advisory Board has totally failed to take a balanced 
approach to examining NIOSH activities. Nearly all of its members have operated as 
unwavering advocates of any action that would expand benefits, while the remaining 
members occasionally raise dissenting views but are unwilling to forcefully advocate any 
position likely to upset the claimant community. This unwillingness to fulfill their 
statutory responsibility by carefully examining issues such as whether so called 
“claimant-friendly” devices increasingly adopted by NIOSH are overestimating and 
overcompensating claimants has been magnified by NIOSH’ s decision to provide 
technical support through a contractor, Sanford Cohen & Associates (SC&A) rather than 
through its own staff SC&A has relentlessly pursued an agenda that appears to be 
designed to result in maximizing payments to claimants regardless of scientific validity.” 

dot’s suggestion that the NIOSH program staff should be serving as the technical support 
staff for the Advisory Board’s audit activities would result in a significant conflict of roles. It 
would also undermine the Congressionally-mandated independence of the Board’s review of 
SEC and the dose reconstruction process. This DOL suggestion is geared to weaken the 
independence of the Board’s oversight, which is all the more imperative-given the plethora of 
conflicts of interest which have infected this program as a result of NIOSH hiring DOE and DOE 
contractors to run the dose reconstruction program. NIOSH circumvented the spirit of 
Congressional restrictions that prohibit DOE from performing dose reconstructions (42 U.S.C. 
7384n). Instead, NIOSH hired DOE contractors and consultants, many of whom worked at DOE 
sites and have conflicts of interest. These conflicts underscore the imperative that the Board be 
supported by individuals independent of NIOSH (and the DOE). 

• In an October 2005 memo prepared for 0MB, DOL recommended that the Advisory 
Board be “refreshed.” The draft communications states: “A number of Advisory Board 
member’s terms have expired. . . We believe replacing these members could provide an 
opportunity to add Board members willing and able to advocate a scientifically valid 
approach to carrying out NIOSH’s responsibilities under EEOICPA.” DOL does not 


7 



1 esiimony of Richard Miller, (JoverimtenI Accoanlahilily Pro/ eel. 1 1/} 5>'06 


explain what it means by “scientifically valid.” Given its stated agenda to reduce the 
number of SECs, this appears to be a simple case of “packing the courts” to oppose added 
SEC designations dressed up as “scientific validity.” 

• Excerpts from an October 5, 2005 communication to 0MB and senior DOE political 
officials, Elallmark pointed to a press release from Senator Maria Cantwell, who flagged 
data inadequacies at Hanford as evidence for a partial SEC, based on findings in an 
SC&A audit report. Hallmark asserts that evaluations by the Board’s audit contractors 
lead to a “lopsided and extreme exaggerations of radiation dose.” Hallmark argues that 
“the Advisory Board has allowed, even encouraged SC&A to pursue this unbalanced 
course, and NIOSH has shown no willingness to stand up to it, and recently doesn’t even 
try to refute SC&A’ s more outlandish assertions. This is not the slippery slope, it is the 
expert downhill chute.” 

Mr. Hallmark’s words from the March 1 hearing — “cost containment is not part of any 
strategy or involvement that the Department of Labor has had in this process”- are plainly 
contradicted by the actions of DOE in promoting the policy options in the 0MB Passback and 
opposing legislation to improve the program. DOE’ s credibility as an impartial claims 
administrator has been undermined by the actions of key officials. 

Hiding behind generalizations, (e.g., NIOSH’s criteria is “fuzzy”), Hallmark has failed to 
document a single specific technical error in designating an SEC. Moreover, he does not account 
for a 6-step comment resolution process overseen by the Board members and the public that has 
resulted in NIOSH and SC&A/Board reaching mutual agreement on technical issues, while 
identifying major omissions in NIOSH site profiles and SEC evaluations. Mr. Hallmark seems 
unwilling to recognize that there is a case for a robust Board-led peer review process. NIOSH is 
breaking a lot of new ground, mistakes are likely because they are speeding up the process to 
deal with a large claims backlog, and the program is being operated by a closed community of 
health physicists, most of whom have conflicts of interest from managing health physics 
programs at these DOE sites. Hallmark sees no need for a strong scientific peer review to 
counterbalance these conflicts. DOE supported an NAS review where they planned to “steer the 
work plan” and use the results to “defend our decisions.” 

It is a credit to the integrity of the process that the Secretary of HHS has followed the 
advice of the Advisory Board on SECs based on the deliberations contained in the transcript of 
the administrative record, rather than uncritically accepting the advice of the NIOSH program 
staff or the hysterical allegations of the DOE. 
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The Advisory Board has operated as an independent enterprise applying due diligence in 
a considered manner. NIOSH Director John Howard described the importance of the Board 
ensuring a credible peer review in his March 1 testimony before this Subcommittee. Denise 
Brock, a claimant, underscored the importance of the Advisory Board in providing a public 
forum for debating the technical and policy issues involved in an SEC in her July 20, 2006 
hearing before this Subcommittee. 

For example, to deal with the knotty issue of estimating radiation doses from raffinates 
(actinium, protactinium and thorium) that were never monitored at Mallinckrodt in St. Louis, the 
Advisory Board requested 4 audit reports over 2 years, and then evaluated NIOSH’s responses to 
the audit reports at 4 Board meetings, 4 additional subcommittee meetings and numerous 
conference calls. In the case of the Iowa Army Ammunition Plant, NIOSH conceded there were 
no internal radiation dose records, and the Board deliberations exposed the fact that the scant 
external radiation dose records were not representative of the most exposed workers. To rely on 
these unrepresentative records will cause radiation dose to be underestimated for unmonitored 
workers. The vote for the Iowa SEC was unanimous. The system of checks and balances, which 
was put into place at the recommendation of the GAO, is a gossamer thin thread which is 
tenuously holding this program together. 

V. OMB Disavows OMB Passback. But Fails to Ensure that POL Compliaince 

Austin Smythe, Acting Deputy Director of the OMB, testified before the Subcommittee 
on July 20, 2006 that the Administration was not implementing any of the options in the OMB 
Passback. He stated: 

“We are not pursuing any of these items that were listed. It was inappropriately leaked. It 
has now been inappropriately characterized as Administration Policy, which it is not.” 

The Chair asked whether the OMB Passback represented Administration policy. Mr. Smythe 
responded: 

“A Passback, just to give the subcommittee background — there is a process that we use to 
put together the budget. That process begins in September when the agencies submit to us 
their proposals, and all of their proposals in terms of what they want to do in the budget. 

“We review those proposals in the October time frame and sometime, usually in late 
November we pass back our proposals back to them. It doesn’t represent — the agency’s 
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submissions to us don’t represent administration policy and our Passback to them does 
not represent administration policy.” 

“This is a very rigorous process where we go through various options and so forth. In this 
instance, none of these options were accepted in terms of what the president’s ultimate 
policy was and what was in the president’s budget.” 

Despite Mr. Smythe’s testimony that the 0MB Passback does not represent 
administration policy, the 0MB Passback was put on the agenda for a joint NIOSH-DOL 
meeting held on January 4, 2006. Excerpts of communications between NIOSH and DOL raised 
the question of whether certain policies to limit the years of coverage at the Linde facility in New 
York arose out the cost containment goals encompassed in the OMB Passback. 

There is also concern that Mr. Hallmark moved forward with a sequel to the Passback to 
impose additional controls on HHS or NIOSH. Notes taken by the Judiciary Committee staff 
from materials which DOL would allow it to view but not duplicate, identified an early February 
2006 e-mail communication from Shelby Hallmark to Melissa Benton at OMB. It indicates that 
Mr. Hallmark has developed a briefing paper which outlines additional policy options for dealing 
with NIOSH and HHS. The email to OMB says: 

“I am uncomfortable with even an unofficial sharing of my briefing piece for 
today’s meeting with my second floor people [Secretary’s office], since I am not 
at all convinced they will be willing to argue directly for any or all the actions it 
proposes, and I know they are very reluctant to be on the cutting edge of this 
argument. I feel pretty sure their response is going to be: ‘OMB such [sic] be 
holding HHS accountable here - DOL isn’t in any position to try to do that.’ 

But if you promise not to spread it, and if you don’t use the language in your 
documents such that NIOSH will know where the verbiage came from. I’ll share 
it (Tm still smarting from your . . . citation of the ideas in the budget passback as 
having been suggested by ESA). Is that agreeable?” 

We would urge the Subcommittee to secure the “briefing paper” and ascertain its 
implementation status, since it appears to represent another benefits reduction initiative. 

VI. “Increasing Management Copicerw” Drives Secret DOL Review of 
Compensable Cases for Remand to NIOSH 


DOL’s benefits containment agenda has found its way into a sensitive, non-public review 
of certain dose reconstruction (DR) claims. Beginning in October 2005, DOL began sending 
certain compensable claims back to NIOSH “based on increasing [DOL] management concern 
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over a potential increase in compensable claims for cancers perceived as normally/previously 
non compensable,” according to excerpts of documents provided by the Judiciary Committee. 
DOL staff health physicists began dissecting NIOSH dose reconstructions which had a 
probability of causation over 50% (e.g., they were compensable). In response to requests from 
the DOL program officials, the Final Adjudication Branch remanded some cases back to NIOSH 
without ever telling claimants their case was being reviewed because DOL headquarters was 
second guessing NIOSH dose reconstructions. One DOL e-mail excerpt says: 

“When we send remand orders to claimants, I don’t want them to know they are 
part of a management plan.” 

To the extent there are factual errors, such as work history or incorrect cancer diagnoses 
that are within the ambit of DOL regulations, then DOL has a role in remanding cases back to 
NIOSH. However, DOL singled out whole category compensable claims in the hope of getting 
NIOSH to reduce the radiation dose and bring the claim under 50% probability of causation — 
which would lead to a denial. 

An internal DOL e-mail by a health physicist concedes that NIOSH dose reconstructions 
have not been over-estimating radiation dose. It states: 

“Now that I think about it, most of the DRs for the “special cancers” we are 
reviewing that result in a POC of >50% are appropriately performed by NIO SH 
(no rework required). 

The need for maintaining secrecy seems to be a concern. This DOL e-mail added: 

“I hope no one is mentioning the fact that we took another look at these DRs and 
said it was fine — in the recommended or final decisions.” 

Some of the cases that were selected by DOL involved glove box workers at the Rocky 
Flats and Savannah River sites. Glove boxes, which provided an inert environment for working 
on pyrophoric metals such as plutonium, were not adequately shielded for many years. Film 
badge readings did not necessary capture the neutron dose from leaky glove boxes, since the 
badges were not positioned near the parts of the glove boxes that leaked radiation. If DOL has a 
problem with the model used by NIOSH for glove box workers, they should be raising this issue 
with NIOSH staff and the Advisory Board on Radiation and Worker Health in a public forum — 
not as part of a secret “management plan.” The Advisory Board has the statutory authority to 
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review scientific issues related to radiation dose reconstruction methods. However, DOL seems 
intent on circumventing the Board, if it cannot control it. 

In an ironic twist, DOL regulations will not permit claimants the right to challenge 
NIOSH dose estimation methods in their administrative appeals, but DOL has granted itself this 
authority as part of an undisclosed initiative. 

It appears that the neutrality of the DOL’s Final Adjudicative Branch (FAB) has been 
used to advance the Administration’s cost containment goals. Further investigation is necessary. 
If the Chief of the FAB is obligated to compromise her adjudicative independence, then perhaps 
there is a needed for legislative reforms to separate the FAB from the control by program 
officials and OMB. The appeals body for the Black Lung Program and the Longshore and 
Harbor Workers Act — the Benefits Review Board-is a separate adjudicative entity within the 
DOL and may be an appropriate model to replicate. 

Vn. Imbalance in Composition of Advisory Board Threatens Checks and 
Balances: Legislative Action Needed 

The OMB Passback called for “addressing any imbalance in membership of President’s 
Advisory Board on Radiation and Worker Health.” The composition of the Board is not in 
compliance with EEOICPA (42 U.S.C. 7384o) which requires a balance of scientific, medical 
and worker perspectives.” Today, the 12 member Board only has 2 of the 4 required worker 
representatives. Likewise, the Board only has 2 of 4 medical representatives. This Advisory 
Board, which plays a critical role in overseeing this program and providing a check and balance, 
also lacks the balance and diversity of viewpoints that is called for under the Federal Advisory 
Committee Act. 

Chairman James Sensenbrenner wrote to the President about the need for ensuring 

balance and independence on the Advisory Board. His June 9, 2005 letter said: 

“New appointments, and the discharging of current members, may negatively 
affect the Board's balance and independence, thus compromising the Board's 
ability to fiilfill its mandates under the Energy Employees Occupational Illness 
Compensation Program Act (EEOICPA). ” 

“Every attempt must be made to assure the Board appointees are independent of 
NIOSH's program, its contractors, the Department of Energy (DOE) and the 
Labor Department, inasmuch as the Board is tasked with an independent audit 
function. Specifically, 42 U.S.C. 7384(n) provides that ‘the President shall 
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establish an independent review process using the Advisory Board on Radiation 
and Worker Health ’ to assess methods used for dose reconstruction and verify 
dose estimates. If [NIOSHJ OCAS staff provided the list of candidates to the 
White Hou.te. an appearance of conflict arise.s. as it is they who will be the .subject 
of the Board's audit. Hopefidly, a direct dialogue between the White House and 
Congress can resolve this problem. ” 

New Board Members were added in early 2006 who were recruited by the NIOSH 
program staff whose work is being audited. This is an inherent conflict. The son of one of the 
new Board members works as a subcontractor on the NIOSH radiation dose reconstruction 
program. The change in balance of the Advisory Board which had been called for by DOL and 
included in the 0MB Passback has been achieved. Subsequent communications have followed 
from a bipartisan group of Members from the New Mexico, Washington, Iowa and Illinois 
delegation which urged the White House to balance the Board with new appointments. These 
communications and communications from this Subcommittee appear to have had no discernable 
effect. 

Given the apparent unwillingness of the Administration to comply with EEOICPA, we 
recommend that Congress enact legislation to shift the appointing authority from the President to 
Congress — which would make appointments on a bipartisan basis. The Energy Employees 
Occupational Illness Program Improvement Act of 2006 (HR 5840), which was introduced by 
the Ranking Member, outlines a plan to have Congress assume this responsibility. 

Vni. NIOSH Interference with the work of the Advisory Board and its Audit 
Contractor 

On November 3, 2006, NIOSH Compensation Program Director Larry Elliott unilaterally 
suspended all access by the Advisory Board and its audit contractor to the claimant data base. 
This action followed an audit report on data completeness related to the Rocky Flats SEC 
petition, because he and the NIOSH lawyers were concerned over 1) the possible inclusion of a 
non-adjudicated claim in the data review (none were included); and 2) the possibility that the 
identity of a claimant could be "back extrapolated” by combining the data parameters. All 
members of the Board and audit staff have been authorized to have access to Privacy Act 
protected records and received the requisite training. 

At the Advisory Board’s workgroup meeting on November 6, 2006, Mr. Elliott indicated that 
assuring Privacy Act requirements were being protected fell to him as the Manager of the System 
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of Records. Further, he said he intended to restore access to the Advisory Board, but would 
provide data to the audit contractor only when provided with a specific request for access to 
certain files and an explanation why they are needed. As of November 13, two days before this 
hearing, Advisory Board access to the electronic data base of records was reinstated (although 
the constraints are unknown); however, the Board’s audit contractor is still restricted. 

A November 13, 2006 communication from Mr. Elliott to the Board states: 

“Access of NOCTS claim files by SC&A (or any contract entity) must be granted 
on a case-by-case basis with an established purpose as authorized by the Manager 
of the System of Records.” 

This raises practical as well as policy concerns. Flow can the Board and the audit contractor 
effectively communicate if they have varying access clearances? Can the Board’s audit 
contractor perform adequately, if NIOSFl has access to data that is withheld from the audit 
contractor? 

Mr. Elliott, as the manager of the program being audited, is using his additional legal 
authority as Manager of the System of Records to demand that the Board’s audit contractor 
justify each and every request for data. This allows Mr. Elliot to impact the scope, depth and 
breadth of the audit, and impair the efficiency of the audit contractor. Mr. Elliott’s actions raise 
questions about the degree to which there is a conflict of roles, and whether there whether there 
needs to be a non-conflicted entity ensuring access to all records for purposes of the Board’s 
efforts auditing the NIOSFl program and evaluating SEC petitions. 

Mr. Elliot was removed as the designated federal official for the Advisory Board due his 
conflict of roles as manager of the dose reconstraction program and controlling the activities of 
the Board which was auditing his program. The GAO’s recent report on the Advisory Board^ 
warned NIOSH to be alert for conflict of roles in managing this program. 

“The roles of certain key federal officials initially involved in the advisory 
board’s review of the dose reconstructions may not have been sufficiently 
independent and actions were taken to replace these officials. Nonetheless, 
continued diligence by HHS is required to prevent such problems from 
recurring...” 


’ ENERGY EMPLOYEES C.OMPENSATION: Adjusimenis Made to Contracted Review Process, 
But Additional Oversight and Planning Would Aid the Advisory Board in Meeting Its Statutory 
Responsibilities, February 2006, GAO-06-177, pp. 3 
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Legislation may be required to ensure that the Advisory Board and the audit contractor 
have full and unfettered access to all files necessary to carry out their responsibilities under 
EEOICPA, consistent with the Privacy Act, and without interference from NIOSH Program staff 

IX. Summary 

We urge the Subcommittee to continue its oversight on problems with this program. 
Subtitle E has not been examined, and also needs a detailed review. We would urge the 
Subcommittee to take all necessary actions to secure the records that were withheld by the DOL 
and HHS. We recommend that the briefing papers developed by DOL and sent to 0MB in 
February 2006 be obtained and reviewed. We understand there are approximately 8 binders at 
DOL and nearly that many at HHS. We also recommend that EEOICPA be amended to give 
Congress the authority to appoint the Advisory Board and to adopt the provisions included in the 
Energy Employees Occupational Illness Compensation Program Improvement Act of 2006 (HR 
5840); to modify the appeals process in DOL to ensure its independence; to strengthen conflict 
of interest provisions and penalties; and to provide the Advisory Board and its audit contractor 
with the legal authority to have full and unfettered access to all records in the control of HHS 
which the Board and the contractor deem necessary to carry out their functions, consistent with 
national security laws and the Privacy Act. 
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Mr. Hostettler. At this time, the Subcommittee will turn to 
questions. 

Dr. Fuortes, what specific recommendations would you offer to 
improve this program, either administratively or legislatively? 

Dr. Fuortes. Thank you. 

Well, there are several issues. I think that one of the issues that 
comes up is — has come up repeatedly is the independence and the 
ability of the board and the auditor to do their functions. 

I think that that could be done legislatively or by a variety of 
mechanisms. But I think that is certainly the functions of the 
Board and the functions of the auditor need to be recognized as 
very valuable functions to the claimants and petitioners. They have 
no other access to that sort of expertise. And I don’t think that that 
request falls into the line of requesting worker advocacy. I think 
it is access to scientific acumen. 

There are several issues, I guess, as regards the SEC process and 
the SEC cancers, but one issue would be that the SEC process 
should be facilitated I think and if it is NIOSH that can help peti- 
tioners, if it is an agency such as the Advisory Board, if it is an- 
other agency that is fine. But I think that former workers and their 
families are disadvantaged. They don’t know what their exposures 
were. So somebody has to assist them in educating them. This was 
the situation historically. Maybe it is the Department of Energy’s 
responsibility. But that should be looked at. 

Another issue, I raise just briefly is that the list of SEC cancers 
itself might be reviewed. And I think that there is probably — this 
is a point in time in which MCI or NIOSH or some other agency 
could get involved in examining that list. I think that there is — 
there are some deficiencies in the inclusion of that list. You asked 
a very broad question and maybe this is something that I am ram- 
bling on about. 

Mr. Hostettler. Appreciate it. Thank you. 

Dr. Mauro, a DOL memo prepared for 0MB states the following, 
“the Advisory Board has totally failed to take a balanced approach 
to examining by NIOSH activities. This unwillingness to fulfill 
their statutory responsibility by carefully examining issues such as 
whether so-called claimant friendly devices increasingly adopted by 
NIOSH are overestimating or overcompensating claimants has 
been magnified by NIOSH’s decision to provide technical support 
through a contractor, Sanford Cohen & Associates, rather than 
through its own staff. SC&A has relentlessly pursued an agenda 
that appears to be designed to result in maximizing payments to 
claimants regardless of scientific validity.” 

Please explain how SC&A does its auditing work. Eor example, 
does SC&A only examine underestimates, or does it also assess 
overestimates of doses that would lead to inappropriate compensa- 
tion decisions? 

Likewise, has SC&A actually identified such overestimates and 
pointed this out to NIOSH or the Board? 

Mr. Mauro. To answer the question, first, it must be understood 
that the cases that we review are given to us by the Advisory 
Board. They select the ones to make sure they get a good cross sec- 
tion that represents as many different facilities, different types of 
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cancers, different time periods, as possible. And we receive these 
cases from them. 

Then we have a process of systematically checking each and 
every dose reconstruction to give an individual for every year we 
check how they calculate, how NIOSH has calculated that dose. 

And we determined whether or not they followed their own pro- 
cedures, whether or not the procedures they followed were appro- 
priate. 

The bottom line is for each dose reconstruction that we audit, we 
prepare a list of findings and identify deficiencies. 

Now, it turns out we have completed 60 such audits. We have 
249 findings out of the 60 audit reports. 

Out of those, we found 102 had errors that resulted in underesti- 
mates of the dose. And we have we had, we found 84 that resulted 
in an overestimate of the dose. And we found 63 that were errors 
but they really didn’t affect the dose one way or the other. 

We are virtually — ^when we approach the process, we are really 
blind to whether or not the outcome is going to be over or under. 
We just look for errors in science, errors in the ability for them to 
access the proper data and use the proper procedures. And what 
falls out of that is the finding. And then at the end, you can make 
a determination, well, does that finding have the effect of resulting 
in an underestimate or the overestimate in the dose? 

We then sort all that out in our database, and I just sort of sum- 
marize for you so the outcome of this is one that we do both. We 
identify places where the science and the procedures are flawed 
and where it needs to be fixed. 

Mr. Hostettler. Thank you. Thank you. Dr. Mauro. 

Ms. Jackson Lee. 

Ms. Jackson Lee. Thank you very much, and thank you all for 
your testimony, and please know that this Committee remaining 
constituted as it is in terms of its jurisdiction will continue to work 
to solve this problem, and I think this injustice to many who have 
served so well. 

Let me, Mrs. Bates, start with you, and thank you and thank 
your mother and brothers and also thank your late father for not 
only his service to the Department of Energy but to the United 
States Navy. 

And I, frankly, just want to get on the record the fact that you 
relate to us a painstaking effort on your behalf, on behalf of your 
family. 

The good news is that there was a family member who had the 
wherewithal to engage. 

Many of those these individuals who are themselves victims are 
elderly. Many of them may not have the wonderful support system 
that you provide. 

Just tell me how you felt going through all of this and then ulti- 
mately seeing your Social Security number mistyped? You know we 
always say to err is human. But putting the burden on you to get 
all of these activities in order and then to see a representation of 
a cavalier approach or attitude of a misprinted Social Security 
number. 

Ms. Bates. Well, I can tell you, it is very frustrating from a per- 
sonal standpoint. And I will honestly admit for the first few years 
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of the process I was kind of disengaged. My mother had all the cor- 
respondence, filled out the forms and you would occasionally have 
a follow-up call with a case worker. 

When she got the original dose reduction, after a series of other 
errors which are outlined in my statement, she called me and said, 
I can’t read this, what does it say? And that is when I really sat 
down and looked at it. And I couldn’t read it either. And I had to 
sit down and I have spent hundreds of hours of my time reading 
thousands of pages. I did know what the Code of Federal Regula- 
tions was and so I knew where to go on the Internet, look it up. 
And that is how I came to be able to read 42 CFR part 82 for the 
dose reconstruction once required. 

I think my biggest frustration has been not knowing what to do 
or where to do for help, because you don’t get any help out of call- 
ing the agency directly and saying I need help. The common an- 
swer I would get — even when trying to get a status was — it is in 
the process. That is not an answer. I felt like I was being blown 
off. 

And I think in your bill, the position of the ombudsman, I might 
not be here today if that position existed and there was an effective 
mechanism for people to go to and ask for help, at all levels. And 
many of the claimants I am sure are elderly, and many don’t have 
the wherewithal to read these documents and even know where to 
go. So I think that would be one of the most effective things you 
could go do for the process. 

And the claim process itself, not the dose reconstruction, not the 
technical, the scientific part of it but you know as a claimant, I give 
information, there is this magic black box and out spits an answer. 
If it is right or wrong, I don’t know. If it is not right, I don’t know 
how to get help. I don’t know even know who to ask. 

Ms. Jackson Lee. Would you say then that elderly senior citi- 
zens who don’t have a support system can be completely frustrated 
by this process? 

Ms. Bates. Absolutely. My mother’s comments to me when we 
received the recommended decision which is sent to you after the 
dose reconstruction was that if I did not have you to help me, I 
would have simply thrown it in the garbage and been done with 
it. Because what do you do? You are not even sure what it says. 
You are really not even sure what it says. You do get to the end 
and it says you will not be compensated if the claim is denied. But 
reading between, you know, dear Mrs. Gore, and you will not be 
compensated, the 6 or 7 pages is incomprehensible for many people, 
I would imagine. 

Ms. Jackson Lee. I do understand Government documents. 

Might I also say that it is a challenge for individuals who are liv- 
ing with the disease. Tragically, your father passed. But I imagine 
if you had to entertain those elderly — those who are trying to be 
compensated it must be a piquing frustration. 

Ms. Bates. I can just imagine. I can just imagine. My mother is 
an educated woman. She is not uneducated. But knowing, having 
someone to ask questions of, is I think a primary responsibility of 
the program. And if that is the role of the ombudsman and that 
is the mechanism you can put in place as a help system, I don’t 
know how you would approach helping people who don’t have the 



56 


wherewithal. How many people that are elderly have Internet ac- 
cess and use it regularly and know where to go and what to do? 

So to the extent that these mechanisms are available you have 
a very broad and probably varied audience with different levels of 
capability to even understand or even use the office or use the tool. 

Ms. Jackson Lee. Dr. Mauro, I wonder why your, the integrity 
of the auditor has now been challenged. And I wonder would you 
describe your work as a free for all for any claimant to claim that 
they are entitled, or do you do the appropriate vetting and research 
that is necessary to do the dose reconstruction? 

Mr. Mauro. The process that we — our contract is very well de- 
fined in how it works. 

We are really part of a large process. The Advisory Board has a 
mandate under the Act to independently provide oversight of the 
dose reconstruction process. 

We serve them in a technical capacity. They will deliver to us the 
cases that they would like us to look at. The only cases that we 
formally audit are the ones that are delivered to us by the Advisory 
Board. 

Then we follow procedures that have been developed and that we 
are held accountable to that have been approved by the Advisory 
Board. We have checklists. And everything we do, I would have to 
say, is very deliberative. It is not a free for all. It is — ^what we 
are — very often there are many, many people who would like us to 
look at their cases. But we have — our mandate is very well defined. 
Our role is to support the Board and review those audit, those 
cases that are given to us by the Board and report back to them. 

Ms. Jackson Lee. What is your explanation that you are being 
charged, having followed the rules by the book with wanting to give 
everyone money or to approve every case? How do you answer 
that? What is behind that? 

Mr. Mauro. I don’t have an answer. I don’t have a ready answer. 

Ms. Jackson Lee. You feel you are following the rules? 

Mr. Mauro. Our rules are laid out before us very clearly and we 
are following them. 

Ms. Jackson Lee. It may be the accusations are made by indi- 
viduals who want no one to be compensated or don’t view this as 
a realistic claim that so many people are suffering. It might be the 
case. 

Mr. Miller, I might throw this to you and thank you for the lead- 
ership you have given on these issues. 

My legislation, H.R. 5840, I think, answers Mrs. Bates’s ques- 
tions and some of the points you have made. Might you share how 
5840 can get us started, at least in answering the question I posed 
to Dr. Mauro? Why is his integrity being challenged? He has ar- 
gued that he is following the rules and he has nowhere to go in 
terms of raising his defense because he is being charged with a free 
for all in this process. 

Mr. Miller. Well, first, if I might say, having been to, I think, 
41 of the Advisory Board meetings and watched the deliberations, 
I would assume that if there were technical acumen provided to 
claimants in order to assess whether, in fact, their claims may 
have been, the dose may have been underestimated or that an SEC 
might be warranted, and you viewed your role over in the Depart- 
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ment of Labor as second guessing that, and that your job was to 
engage in cost containment measures, and that appealing to the of- 
fice of management and budget’s natural inclination to look at 
budget issues and to curry favor accordingly, and then to pursue 
an agenda where you reshape the program, not as Congress has in- 
tended it, but as you wished Congress had done it, and to do so 
in secrecy might explain why these nonpublic documents which the 
Subcommittee has been so capably obtaining and now making pub- 
lic for the first time, I think illustrate a larger overarching agenda 
to undermine congressional intent. 

And really, I think the Labor Department is undermining the in- 
tegrity of the program by attacking Sanford Cohen & Associates 
with really — without an iota of substance or credibility. 

And I say that because the Labor Department has not once come 
before the Advisory Board and said technically we disagree with 
the finding of the audit contractor, or we disagree with the conclu- 
sion on a special cohort that the Board voted out. Instead they do 
this in secret with the Office of Management and Budget seeking 
to undercut this process or working with the White House to stack 
the Advisory Board. 

This is the problem that we are facing is that there is a back- 
door operation underway here that is undermining what goes on in 
public. And I certainly hope that we can continue to explore this 
further. 

With respect to your legislation, I think it makes an excellent 
start. It captured a number of the ideas that both Congressmen 
Tom and Mark Udall presented before this Subcommittee in their 
testimony, and I was pleased to see you incorporate some of their 
recommendations as well, and I will also note that they cospon- 
sored your legislation, but this legislation, I think the most impor- 
tant and central part is that congressional intent has got to be re- 
instated in this program. How do we go about doing that. 

Well, I think the first step that your legislation takes is let us 
have Congress make directed appointments. Let us take this out of 
the Administration. There is too much temptation by 0MB and the 
green eye shades to undermine congressional intent here. Let us 
have Congress on a bipartisan basis make directed appointments 
consistent with the statutory criteria of medical, scientific and 
worker perspectives. 

So I think that is a first and important start, and we have other 
suggestions as well. 

Ms. Jackson Lee. Mr. Chairman, may I just make this point? I 
am not sure if you are going on a second round. I have a military 
briefing that I am being called to, and so if I depart and the Chair- 
man is having a second round, I am not sure. 

Mr. Hostettler. I am having a second round, yes. 

Ms. Jackson Lee. If I move, then you will know where I am 
going. If I am still here, I am getting word that I can stay a little 
bit longer, but Mr. Chairman, I just wanted to say that with your 
leadership and the opportunity for another hearing to finish this 
out when we return, please accept our commitment that this is not 
going to be left undone. There are too many patriots that we have 
to respond to, and I will — listen, I might be here for the second 
round, and I thank the witnesses very much. 
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Mr. Hostettler. I thank the gentlelady. We will now go to a 
second round of questions. 

Ms. Bates, you have spoken on this at some length, hut more di- 
rectly do you feel the process today is claimant-favorable? 

Ms. Bates. From the claimant perspective, no, because — and I 
think we have addressed this — I felt the burden of proof was on 
me, and when I say “claimant-favorable,” I know there is a lot of 
language in 42 CFR 82 that addresses claimant-favorable with re- 
spect to the dose reconstruction, but from the claimant’s perspec- 
tive of how is the process going, not when I have to literally prove 
to NIOSH that records do exist and that this was his job and this 
is the building where he worked, that cannot be perceived as claim- 
ant-favorable. 

Mr. Hostettler. Thank you. 

Mr. Miller, your testimony indicated that the NIOSH program’s 
staff had cut off access to claims data for the board and the audit 
contractor. We understand that NIOSH has restored board access 
to data. However, the audit contractor has not had access to the 
claims database. How would you recommend that this problem be 
resolved? 

Mr. Miller. Well, Mr. Chairman, I certainly know that the Di- 
rector of NIOSH has now been made aware of this problem. John 
Howard has received communications on this. Secondly, I think 
that the situation that NIOSH has taken has told the audit con- 
tractor — and they are here to confirm it for themselves — that they 
must provide a rationale and a justification for the records they 
want to look at when they do an audit, which to me seems to be 
placing the audited entity in the position of putting up obstacles, 
and it certainly leads to the inefficiency of the process, and I would 
argue it deters the depth and breadth with which the auditor can 
pursue his job or her job. 

My recommendation is that either something be done in the ap- 
propriations bills this year or in some legislative vehicle that pro- 
vides full and unfettered access for the board and the audit con- 
tractor based on what they deem is necessary, not what NIOSH 
deems is necessary. That is point one and, two, that, you know, ob- 
viously the usual constraints of the Privacy Act and national secu- 
rity in terms of dealing with classification would apply, but they 
need to be able to see and access those documents without any in- 
terference whatsoever, and I think Congress needs to provide crys- 
tal clear authority for that to happen. 

One would have thought that with a program where its leader- 
ship boasts of its transparency that it would not engage in this 
kind of activity, but it is going on, and I do not know what is really 
driving it, but there is something motivating this that is not en- 
tirely transparent, Mr. Chairman. 

Mr. Hostettler. Thank you. 

Dr. Mauro, in pursuing that, that notion of access and the lack 
thereof, has lack of access been a challenge in meeting deadlines 
in carrying out your work? 

Mr. Mauro. Well, this new — the new set of ground rules were 
only instituted about a week ago, and the nature of the ground 
rules are that we have to inform or request access to specific infor- 
mation, which we have done. Normally, we would have had directly 
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accessed that information and have already gotten the information 
we need and we would have gotten the work done, but right now 
we have requests in under this process, waiting for the material to 
be released to us. So, in the respect of the past week, I would say, 
yeah, there has been — ^because of the process, there are records 
that we have not looked at yet that we normally would have if this 
access was not restricted. 

I would like to point out, however, on my way here today I did 
receive a phone call from the contracting officer, Mr. David Stout, 
who informed me that they are taking a real close look at this and 
that there is a good possibility that SC&A will be granted free and 
unfettered access to the records, but they are discussing that right 
now and looking into that further. 

But to answer your question, the degree to which it will prevent 
us from getting our job done, there is no doubt it is an inconven- 
ience. It will slow down the process. It already has to a certain de- 
gree. As I mentioned, there are certain documents we would have 
liked to have looked at today that we really have not been able to 
look at. 

Mr. Hostettler. So free and unfettered access would probably 
be the optimal arrangement with regard to access for your work? 

Mr. Mauro. Yes. 

Mr. Hostettler. And this is what it was for how long prior to 
this recent evolution in the process? 

Mr. Mauro. Well, when we first started the program about 3 
years ago, we had some serious difficulties gaining access to the 
records we needed, and it made it very, very difficult, and it was 
a painful process to get to the point where we did have access. So 
the machinery — they are these large computer programs containing 
tons of information. Little by little we were granted access to the 
point where we did have what I considered to be very good access 
to the records, and that may have gone on. I would say for the past 
6 months things were in pretty good shape, but now with this new 
policy we sort of took a step back. 

Mr. Hostettler. Thank you. 

The Chair now recognizes the gentlelady from Texas for 5 min- 
utes. 

Ms. Jackson Lee. Let me just again conclude by indicating that 
you have given us a great deal of insight on how we can expand 
H.R. 5840 and also some insight, Mr. Chairman, possibly on work- 
ing with the Appropriations Committee to at least get, maybe, 
points that we agree with particularly on the advisory committee 
aspect. 

Dr. Mauro, could you just give an example of where you have 
identified significant omissions or holes in the data that were gen- 
erated by your access to the material? Do you have like one exam- 
ple or have you discovered something? If you had not had any ac- 
cess, you would not have been able to secure that information? 

Mr. Mauro. Yes. I guess the most important one is what is hap- 
pening right now. Right now we are in the middle of reviewing the 
Rocky Flats SEC petition. There are some very serious issues be- 
fore us on whether or not the record is complete with regard to the 
doses to workers. Are there significant gaps? There are some ques- 
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tions of falsification of records and destruction of records delib- 
erately. All of these are part of the record of the petition’s concern. 

Now, in order for us to investigate these matters, not only us but 
also NIOSH, the only way to determine whether the seriousness of 
these gaps and the statements made in the petition is to go into 
the records. Without having access to those records, these ques- 
tions cannot be answered, and to place certain constraints on, you 
know, the degree to which we can access our protocol, it is going 
to make it difficult, and we do not know how difficult it will be, 
and let us say we do have to live with this new set of ground rules. 
It will make it difficult for us to do the investigations that we 
would like to be able to do, but of course if those are the ground 
rules, that is what we will do. 

So that is one very important example of where having access to 
records is important. I hope that answers your question. 

Ms. Jackson Lee. And so, in essence, it is a question of fairness. 
Do you have any access to determine what is right, what is wrong, 
what is a fact, what is not a fact? 

Mr. Mauro. In the end the records is what the whole program 
is about. 

Ms. Jackson Lee. Not your favoritism. You are not in the busi- 
ness of favoritism, I take it? 

Mr. Mauro. No, of course not. 

Ms. Jackson Lee. You are in the business of independent re- 
search and auditing 

Mr. Mauro. Yes. 

Ms. Jackson Lee. — and I think, Mr. Chairman, that this is one 
of the harshest discoveries that we have made, and it is interesting 
that the call was made to reconsider this, but a fact finder cannot 
be a true transparent fact finder without having access to docu- 
ments. 

Dr. Fuortes, do you have any quick suggestion on this issue that 
you raised that was dealing with any improvements to the Special 
Exposure Cohort process? 

Dr. Fuortes. Well, as I said, I think workers need some assist- 
ance or sites need some assistance, and as I said, I think this could 
be in several fashions, but that is one issue. 

Ms. Jackson Lee. An ombudsman or someone advocating? 

Dr. Fuortes. Well, most of what I have been working with has 
in fact been claims-oriented, and the ombuds — I work a bit with 
the ombudsperson’s office, and I think that that — what you have 
suggested of expanding that role would be fantastic. The claimants 
are elderly. They do have a great deal of difficulty in collecting and 
interpreting medical information. They have the responsibility of 
collecting all of this information, and if you can, imagine somebody 
without Kathy to help them. I think that we can see that there is 
a real need for some assistance in this process. I do not know if 
the resource centers are supposed to do this work or not, but I be- 
lieve that the ombudsperson’s office being expanded to fulfill that 
role of claims assistance and, in particular, assistance with the 
evaluation or the auditing of the denied claims by DOL would be 
very, very helpful. 

So this is not exactly answering your question of problems with 
the SEC but how I view improvement of the overall program. 
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Ms. Jackson Lee. Let me just say that the two devils in the de- 
tails are the DOL acting as the handmaiden of the 0MB as it re- 
lates to doing their joh and cost-cutting, and what we have found 
is that cost-cutting seems to have carried the day as opposed to fact 
finding. When you find the facts, you will define the pool of appli- 
cants that are legitimate, and then you begin to make the case for 
how they are compensated, hut if you start out with an 0MB cost- 
cutting challenge, then you are cutting the edges in terms of find- 
ing out the truth, and I hope that that is not what my under- 
standing of the Advisory Board and this process was to be about. 

So I, again, think this is my second expression of appreciation. 
Thank you for the insight that has been given and some of the ad- 
ditions, Ms. Bates — Mrs. Bates — that we would like to add to the 
existing legislation, issues that you have given us for consideration. 
Again, thank you. 

Thank you, Mr. Chairman. 

Mr. Hostettler. I am going to ask a couple more questions. 
First of all. Dr. Fuortes, what is your view on the current balance 
of the Advisory Board? 

Dr. Fuortes. My impression is that even the term “balance” is 
confusing. To me, it is very confusing because, from documents that 
were made available to me, it appears that people view the balance 
on the Advisory Board being a balance of the employer’s perspec- 
tive and worker advocacy. 

I think the Advisory Board is tasked with making scientific judg- 
ments, so worker’s perspective is important in terms of knowing 
the worker’s language, knowing about the processes involved in fa- 
cilities, not worker advocacy, and so I am very disturbed by that 
terminology in those documents. I think that I would prefer people 
follow through with the concept of difficulty in ascertaining risk 
and determining how to fulfill the language and intent of the 
EEOICPA Act on the basis of scientific judgments. 

In that case, I would say that instead of balance the skill sets 
reflected on the — which is what you are getting at — the skill sets 
reflected on the Advisory Board would suggest to me that they 
probably need a little bit more medical epidemiology/ 
radioepidemiology background. The one radioepidemiologist is, I 
think, very, very overburdened with the current tasks, and I would 
say that I would look at skill sets instead of balance because, to 
me, the concept of “balance” really implies advocacy roles and an- 
tagonism between two separate advocacy roles. 

Mr. Hostettler. With the notion of skill sets, how would that 
be redundant with the task of the contractor itself, or would it be? 

Dr. Euortes. Oh. Well, I do not know that the contractors are 
medical epidemiologists per se. I would say that their skill sets lie 
more in radiophysics dose ascertainment, and medical epidemiology 
was — certainly, there is an overlap between the fields, but I would 
say that they are separate areas. 

Mr. Hostettler. Okay. Thank you. 

Mr. Miller, has it been your experience that the shoddy proc- 
essing of Ms. Bates’ survivor claim is unique or is it systemic? 

Mr. Miller. The circumstance that Ms. Bates brings up certainly 
brings to mind for me several other recent cases where the me- 
chanics of the claims processing is deficient. Let me give you an ex- 
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ample from the Nevada test site, for example. The Nevada test 
site — they are — NIOSH concedes that in their site profile docu- 
ments that they cannot reconstruct dose for a whole group of work- 
ers who were out at this nuclear weapons test facility. When they 
did certain underground tests, the tests did not stay contained. 
They blew out. They vented, so to speak, euphemistically. Some of 
these ventings went on for 30 hours and traveled all the way to 
Utah. So, when we say “venting,” we mean a large amount of par- 
ticulate debris that was forced into the atmosphere over a pro- 
tracted period of time. Huge amounts of pressure built up under- 
ground. The workers around it were not necessarily monitored or 
monitored adequately, and NIOSH does not have a clear way to es- 
timate their dose, but what they put is — they say that workers will 
self-identify if they have been in these events. They assume that 
claimants will self-identify and survivors will self-identify, that one 
of these ten out of — ^you know, over the hundreds and hundreds 
and hundreds of tests that have been conducted there that they 
will flag that and that NIOSH will know it, and then, if they know 
that, they will set it aside. 

Well, the fact is claimants are not even asked if they were in- 
volved in these tests by NIOSH, so NIOSH just goes ahead willy- 
nilly and is reconstructing doses while omitting these events that 
they cannot reconstruct dose for. So you are supposed to be setting 
these aside and either pending them or perhaps putting them in 
another special cohort. 

Instead, what is happening is due to the administrative failures 
of NIOSH in its claimant interview process the failure to obtain the 
information that these workers should not be dose-reconstructed, 
because NIOSH already admits they lack the data and the where- 
withal to do it, and yet they are running it through the process. 
How is a claimant, when they get this gibberish back in their dose 
reconstruction report, ever going to fathom that their case was so 
grossly mishandled? And I have had the privilege of working with 
the Senator’s office from Nevada who has fed me a number of these 
cases, and I am astounded at the degree of ineptitude in the basic 
bureaucratic processing of the claims by NIOSH. 

Mr. Hostettler. Thank you. 

Those are all the questions I have. 

The gentlelady from Texas. 

Ms. Jackson Lee. I am prepared to yield, and I think that we 
have made a very, very good record particularly by all of the wit- 
nesses coming from different perspectives, and I would appreciate, 
Mr. Chairman, if we could collaborate in this period between now 
and the close of this session to see how — at least the strengthening 
of the Advisory Board subtitle (B), but the integrity of Dr. Mauro’s 
process, I think, is key. He must be unfettered, and he must be 
able to view documents with integrity. There will be several ele- 
ments that will help move these cases along, and I thank you very 
much, and I yield back my time. 

Mr. Hostettler. I look forward to working with the gentlelady 
from Texas. 

Without objection, all Members will have 5 legislative days to 
make additions to the record. The Chair will also notify the wit- 
nesses that we will have a set of a few questions. I have some ques- 
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tions for some of the witnesses that are here today that I was not 
able to ask, and so I would request that the witnesses would re- 
spond to those questions in a timely fashion, and that time frame 
will be made known in correspondence that we will make with you. 

The business before the Subcommittee being completed today 
without 

Ms. Jackson Lee. I will join you in written questions as well. 
Thank you. 

Mr. Hostettler. Without objection, the Subcommittee is ad- 
journed. 

[Whereupon, at 3:30 p.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable John N. Hostettler, a Representative 
IN Congress from the State of Indiana, and Chairman, Subcommittee on Im- 
migration, Border Security, and Claims 


STATEMENT OF 

THE HONORABLE JOHN HOSTETTLER 
CHAIRMAN 

SUBCOMMITTEE ON IMMIGRATION, 
BORDER SECURITY, AND CLAIMS 

ON THE OVERSIGHT HEARING ON 

THE ENERGY EMPLOYEES 
OCCUPATIONAL ILLNESS 
COMPENSATION PROGRAM ACT 

NOVEMBER 15, 2006 

Today’s hearing is the fourth in the series of 
oversight hearings the Subcommittee has been 
holding on the Energy Employees Occupational 
Illness Compensation Act (EEOICPA). The 
point of this hearing and the fifth hearing to 
follow in December is to review what the 
Committee’s oversight efforts have revealed as 
weaknesses in the program; the status of any 
reforms made to address those weaknesses; and 
discussion of any emerging issues that may need 
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to be addressed in the next Congress. 

Because of their complexity, the Subcommittee 
is compelled to make an effort to create as much 
of a road map of the program and its problems as 
possible for those who would provide future 
oversight. 

The Judiciary Committee’s oversight did not 
begin with the investigation on implementation 
of the OMB passback options. 


This Committee has taken an active role in 
policing this program from the start and I 
sincerely hope that rigorous oversight by this 
Committee will continue in the 1 10* Congress 
and future Congresses until we can all say with 
confidence that "Yes, we are fulfilling the 
promise we made to these veterans of the Cold 
War when we created this program." I would 
have liked to have been able to say that already, 
but the record created by these hearings tells us 
that is just not so. 
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Shortly after assuming the chairmanship of this 
subcommittee, I sent a letter to the General 
Accounting Office asking that they examine the 
key components of the program. That was May 
2003. As time went on, the Subcommittee heard 
several complaints on the way the program was 
functioning and the behavior of officials 
involved in the program. 


That prompted a November 2004 request to the 
Department of Health and Human Services for 
extensive documents and information 
concerning the functioning of the program, the 
Advisory Board of Radiation and Worker 
Health, and that Board’s audit contractor. 

Subsequently, after the initial review of their 
submissions, a request was made for GAO to 
expand the scope of their review of Subtitle B 
which they agreed to. During 2005, the 
Committee sent letters to various agencies 
regarding concerns with different actions taken 
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with regard to the program. 


One letter to the Attorney General concerned the 
use of classified information to decide a claim 
under the program and asserted that 
congressional intent was that transparency in the 
processing of claims be an essential principle of 
this program. A second letter concerned the 
removal of two Board members - a worker and a 
doctor. No resolution to either of those concerns 
was forthcoming. 

In the case of the request by Chairman 
Sensenbrenner that the removed Board members 
be offered reinstatement so that the Board would 
not lose their expertise and experience with the 
program, the Committee received a one sentence 
letter thanking us for our comments. 

On October 18, 2005, the White House 
announced the appointment of three new Board 
members, one of whom had major conflict of 
interest issues since he was associated with a 
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company whose employees included immediate 
family members and that had been contracted to 
do dose reconstructions for NIOSH. Only one 
new worker representative was included in the 
new appointments. 


When the OMB passback memo surfaced, the 
Subcommittee began planning hearings. Those 
hearings were, at a minimum, to include the 
Department of Labor and the Office of 
Management and Budget. The Committee’s 
invitation was met with resistance by DOL and 
HHS, but they both eventually provided 
witnesses. That was not the case with OMB. 

Administration officials suggested that a 
exchange of letters between OMB and the 
Committee containing appropriate assurances 
and stating good faith actions that would be 
taken to assure the claimant community of the 
Administration’s rejection of the passback 
options would be more appropriate then OMB 
testifying. 
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There were several exehanges of draft letters 
between OMB and Committee staff as well as a 
meeting between myself and the Administration 
to personally express the need for specific 
actions and/or statements that OMB had to make 
in lieu of testifying. 


One of those aetions was to either offer 
reappointment to the Board members removed 
without cause or provide a plausible explanation 
why they had been removed while other less 
qualified members who had made their support 
of DOE management very clear had been 
retained. 


When it beeame clear that action was non- 
negotiable for the Committee, OMB took the 
broad, non-speeific letter of explanation with 
regard to the OMB passback and used it as the 
basis for letters responding to Senate and House 
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Member offices. 


They refused to consider reversing the actions of 
the Administration with regard to the two pro- 
worker Advisory Board members. 


During the first week of August 2006 NIOSH 
was notified by the White House Office of 
Personnel that Wanda Munn and Roy Dehart 
had been retired from the Board effective 
immediately as part of the ongoing activity of 
rotating Board Members. 

Dr. Dehart had filled one of the medical slots on 
the Advisory Board. Ms. Munn, an engineer and 
strong supporter of the DOE complex, does not 
appear to have been qualified to fill any of the 
statutorily required Board slots - medical, 
scientific, or worker. 

It was brought to the Subcommittee’s attention 
that Ms. Munn was unhappy with her retirement 
and hoped to utilize means to get back on the 
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Board. 


Amazingly, on August 11, 2006, NIOSH was 
notified by the White House that Dr. DeHart and 
Ms. Munn were to be reappointed for another 3 
year term. While Dr. DeHart declined 
reappointment, Ms. Munn, not surprisingly, 
accepted. 


When the White House was asked why 
reappointment was so quickly offered to an 
individual who didn’t even meet the statutory 
qualifications for serving on the Board after the 
request of the Chairman of the Judiciary 
Committee for the reappointment of two 
qualified Board members was ignored, the 
Administration never provided an explanation. 

The Board currently has only 2 worker 
representatives -and a reappointed member who 
has stated her position that none of these 
workers are sick because of their exposure to 
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radiation. 

Obviously, an impartial review of the validity of 
the science used to determine whether to 
approve elaims for radiation exposure won’t be 
forthcoming from that Board member. 


I strongly encourage those who police this 
program in the future to aggressively pursue 
balancing this Board and legislation to provide 
for a more transparent appointment process 
appears to be the only real solution. 


A February 22, 2006 letter requested that DOL’s 
Employment Standards Administration (ESA) 
provide all documents related to the 5 options 
outlined in the 0MB passback prior to the 
Subcommittee hearing on March 1 , 2006. The 
Subcommittee received a box of about 4,500 
pieces of paper from DOE on March 17, 2006 — 
none of them substantive information related to 
the request. 
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After DOL complained that the request was 
overly broad, the Subcommittee reduced its 
request to the documents of 25 key DOL-ESA 
staff 


No further documents were received until the 
beginning of July. No documents or 
communications were received regarding the 
OMB passback and no communications between 
Labor and OMB were forthcoming. 


The Committee was informed on July 2P' that 
the office within DOL that handles EEOICPA 
claims indicated to the Legislative Affairs office 
that there was no need to provide any of the 
communications with OMB because they 
constituted internal budget negotiations - 
privileged documents not available to anyone. 
Labor was told by the Committee that ESA had 
misinformed them. 
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In support of that position, the Subcommittee 
requested and received a Congressional 
Research analysis of the appropriateness of the 
document request made to the Labor Department 
which makes it clear that no privilege could be 
assigned to the documents and communications 
that were part of the Committee’s inquiry. 


On the eve of a vote to authorize a subpoena to 
DOL, high level assurances were made to the 
Committee to provide all but a few documents to 
the Committee and the rest were to be made 
available in a reading room for Committee 
viewing. 

HHS had withheld several binders and allowed 
all but one to be viewed by Committee staff It is 
the Committee’s understanding that the binder 
withheld contained HHS’ communications with 
OMB on the passback. So much resistance from 
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these agencies fortifies the argument that their 
actions would not bear well under scrutiny. 

Those involved in this backroom manipulation 
of the program have destroyed the Government 
credibility again. This program was supposed to 
assure workers the deceit was over and their 
government was finally going to do right by 
them. Those tasked with implementing the 
program have failed that purpose miserably and 
they need to be exposed for what they have 
done. I will be including a record of the 
Committee’s correspondence on our concerns in 
the hearing record as well as other pertinent 
documents that provide a clear view of the 
actions of those running this program. 

Under oath, the OMB witness on July 20, 
2006, rejected each of these 5 options and 
assured us they were not pursuing any of them. 
We received the same assurances under oath on 
March 1, 2006, from DOL. Evidence included 
in both DOL and HHS submitted documents or 
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included in the documents withheld and only 
viewable to Committee staff do not support 
those statements and the hostile attitude of those 
running this program towards the claimants and 
their advocates gives me little confidence that 
there is any sincere effort to change by these 
officials. Obviously, the babysitting of these 
individuals must continue and I encourage it 
wholeheartedly. 

Time is of the essence for fulfilling our 
promise to this quickly aging population of 
atomic weapons employees. Perhaps soon those 
who run this program will do the right thing and 
take care of these workers and their families 
competently and with an attitude of respect that 
is clearly not present at this time. 
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Congresswoman Sheila Jackson Lee 
Oversight hearing on "The Energy Employees Occupational 
Illness Compensation Program Act - Are We Fulfilling 
the Promise We Made to these Veterans of the Cold 


War When We Created the Program?” Part Four in a Series 


Subcommittee on Immigration, Border Security, and Claims 



The Department of Energy and its predecessor, the Atomic 


Energy Commission, have employed tens of thousands of workers to 
develop, build, and test nuclear weapons. The Energy Employees 



Occupational Illness Compensation Program Act of 2000 provides 
compensation for workers who have contracted radiation related 
cancers, beryllium disease, or silicosis from exposure to radiation at 
these worksites. They may be eligible for a lump sum payment of 
$150,000 and prospective medical benefits. 

In processing radiation related cancer claims, the National 
Institute for Occupational Safety and Health (NIOSH) is required to 
estimate a worker’s exposure to radiation, which is referred to as a 
“radiation dose.’’ Sometimes, this is not possible. During the early 
years of the nuclear weapons programs, some of the workers were 
not monitored for radiation exposure, and records have been lost. 

The Act provides a remedy for cases in which it is not feasible 
to estimate radiation doses but it is clear that the health of workers 
may have been endangered by radiation exposure. They can 
petition to be designated as members of a “Special Exposure 
Cohort,” which provides an unrebuttable presumption that certain 
cancers are work related. Members of a Special Exposure Cohort 



I am concerned that such cost cutting measures would conflict 
with the Special Exposure Cohort review procedures established by 
the Compensation Program Act and that it would result in 
unwarranted denials of compensation applications. Instead of cost 
cutting measures, the Administration should be considering whether 
measures are needed to increase the number of applications that are 
granted. On average, approximately 70% of the applications are 
denied. 

Government witnesses have testified that cost containment is 
not a factor in deciding which claims to pay, but this has not 
eliminated concern. The Subcommittee asked DOL to provide all 
documents related to the five options outlined in the OMB passback. 
The Subcommittee received a box of about 4,500 pieces of paper 
from DOL but none of these documents provided the necessary 
information. When this was brought to DOL’s attention, its 
response was that the request was overly broad. The Subcommittee 
reduced its request to the documents of 25 key DOL-ESA staff, but 
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the government still would not cooperate fully. The debate reached 
a point at which a subpoena was considered. More documents were 
made available to the Subcommittee, but the integrity of the 
application process is still in doubt. 

I have introduced a bill to address these problems, the Energy 
Employees Occupational Illness Compensation Program 
Improvement Act of 2006, H.R. 5840. Among other things, it would 
shift the authority for making Advisory Board appointments to the 
Congress. It would require the HHS Secretary to abide by the 
recommendations of the Advisory Board, unless there is a clear 
error. It would establish enforceable conflict of interest 
requirements with respect to NIOSH’s dose reconstruction 
contractors. Also, it would eliminate unfairness by making benefits 
available to some subcontractor employees who worked at atomic 
weapons employer facilities but presently are not covered by the 
Act. 


5 
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may be eligible for benefits if they have one of 22 specified 
radiosensitive cancers, and they must have worked at a covered 
facility for at least one year in a job that exposed them to radiation. 

In an internal passback memorandnm from the Office of 
Management and Budget (OMB) to the Department of Labor 
(DOL), OMB states that the Administration will convene a White 
House-led interagency workgroup to develop options for 
administrative procednres to contain the growth in the costs of the 
program. OMB states further that the discussions would include 
but not be limited to a requirement for the Administration’s 
clearance of Special Exposure Cohort determinations; addressing 
imbalances in the membership of the Advisory Board; requiring an 
expedited review by outside experts of Special Exposure Cohort 
recommendations by NIOSH; requiring NIOSH to apply conflict of 
interest rules and constraints to the Advisory Board’s contractor; 
and requiring that NIOSH demonstrate that its site profiles and 
other dose reconstruction guidance are balanced. 


3 
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Memorandum from Morton Rosenberg, Specialist in American Public Law, 
American Law Division, Congressional Research Service 



Memorandum July 20. 2006 

TO: Honorable John N. Hostettler, Chairman 

House Judiciary Subcommittee on Immigration, Border Security and Claims 


FROM: Morton Rosenberg 

Specialist in American Public Law 
American Law Division 

SUBJECT: Substantiality of an Agency’s Legal and Policy Objections in Refusing to 

Comply with Requests for Documents and the Testimony of Agency 
Personnel 


Pursuant to your Subcommittee’s authority under Rules X and XI of the House of 
Representatives, you initiated, in late 2005, an investigation with respect to the 
implementation of the Energy Employees Occupational Illness Compensation Program Act 
{HEOICPA or the Act)' by the Office of Management and Budget (OMB), and the 
Departments of Health aixl Human Services (HHS), Labor (DOL), and Energy (DOE). The 
Act set up a program to provide for compensation of DOE employees who developed 
disabling or fatal illnesses as a result of exposure to beryllium, ionizing radiation and other 
hazards unique to nuclear weapons productions and testing. Often, these workers were 
neither adequately protected from, nor informed of, the occupational hazards to which they 
we exposed. 

Further, in some instances DOE and its contractors did not properly monitor workers’ 
exposures to radiation, or the records oftho.se exposures no longer exist. To accommodate 
workers who may have been exposed to dangerous levels of radiation but whose exposure 
doses caimot be documented, the President, by Executive Order 13179, directed the Secretary 
of HHS, in conjunction with an Advisory Board on Radiation and Worker Health (the 
Advisory Board), to designate members of a “Special Exposure Cohort’’ (SEC). Determining 
who qualifies for SEC membership is to be initiated by petitions from classes of possibly 
affected workers. 


‘ Pub- L. 106-398, Div. C, title XXXVl, secs. 3602 et seq., 1654, 1654A et seg^, codified at 42 
V.S.CJ3M etseq. 


Congnssionai Research Service Washington, O.C. 20540-7000 
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The Advisory Board itself also was established by Executive Order 13179," pursuant 
to a directive in the Act.^ The Act states that members are to be appointed by the President 
and such appointments are “to ensure that the membership of the Board reflects a balance of 
scientific, medical and worker perspectives.”^ 'The principal duty of the Advisory Board is 
to receive, consider and evaluate petitions for SEC status and to recommend such status to 
the President's designee, the Secretary of HIIS. The Board’s advice “shall be based on 
exposure assessments by radiation health professionals, information provided by the 
Department of Energy, and such other information as the Advisory Board considers 
appropriate.”^ The Executive Order designates the Secretary of Labor as having “primary 
responsibility for administering the program” with regard to “all questions arising under the 
Act not assigned to other agencies by the Act or this order.”^ 

The current investigation was spurred by the Subcommittee’s receipt of a 
communication - a “passback” during the budget preparation process - from OMB to DOL 
discussing ways to contain a potential cost increase in payment of claims by limiting SEC 
petition approvals. The document detailed five options which appeared to the Subcommittee 
to be aimed at cutting benefits and payments to potentially legitimate beneficiaries as 
contemplated by the Act. The Subcommittee initially requested that OMB provide a witness 
for a March 2006 hearing to testify about the nature and purpose of the five options or, in the 
alternative, provide a disavowal of the passback options. In response, OMB claimed that the 
passback was a “deliberative process” document about which it would not provide public 
testimony. OMB, however, agreed to draft a clarifying document. Its submission was deemed 
non-responsive to the Subcommittee’s concerns. Continued attempts over the next several 
months failed to yield an accommodation. Meanwhile, additional concerns were raised with 
respect to the balance in the membership of the Advisory Board required by the Act (only 
two of the current 11 members represent workers’ interests), and to the issuance of a 
Department of Justice legal opinion supporting the use of classified information in SEC 
petition determinations . The Subcommittee requested that the administration advise that, due 
to the essential need for transparency in the Act’s claims process, classified information not 
be used as the primary basis for denial of an SEC petition. 

You inquire as to the substantiality of the OMB refusal to provide a witness to explain 
the origins, nature and purpose of the passback document, as well as its refusal to provide 
documents to inform the Subcommittee whether the EEOICPA program is being 
implemented in the manner intended by Congress. Two access issues appear to be raised by 
OMB’s refusals: Whether a claim of “delib^ative process” privilege by an entity in the 
Executive Office of the President (EOP) is appropriate in these circumstances to withhold 
confidential communications fi’om scrutiny by a jurisdictional committee; and whether OMB 
can dictate the manner, form and timing of responses to congressional information requests. 

Our review of the historical experience and legal rulings on access to information 
indicates that claims exactly like those asserted here - ■ deliberative process, confidential 


^ 65 Fed. Reg. 77487 (December 7, 2000). 

' 42 U.S.C. 73840. 

“*42 U.S.C. 7384o (2). Section 4(a) of Executive Order 13179 provides that the Board “shall consist 
of no more than 20 members.” 

M2 U.S.C. 7384q. 

"E.O. 13179, sec. 2(a)(1). 
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communications, and an agency’ s prerogative to determine who will be interviewed or testify 
before a jurisdictional committee- have been consistently rejected and compliance has been 
forthcoming. 

Such assertions have predominately emanated from the Department of Justice (DOJ), 
the principal executive law enforcement agency, but have been raised by other dep^ments 
and agencies in the past, including OMB, HUS, DOL and DOE. In the last 80 years 
Congress has consistently sought and obtained from DOJ deliberative prosecutorial 
memoranda, and the testimony of line attorneys, FBI field agents and other subordinate 
agency employees, regarding the conduct of open and closed cases in the course of 
innumerable investigations of DOJ activities. It appears that the fact that an agency, such as 
the Justice Department, or any other agency exercising law enforcement authority, has 
determined for its own internal purposes that a particular item should not be disclosed, or that 
the information sought should come from one agency source rather than another, does not 
prevent either House of Congress, or its committees or subcommittees, from obtaining and 
publishing information it considers essential for the proper pa'fonnance of its constitutional 
functions. We are aware of no court precedent that imposes a threshold burden on 
committees to demonstrate, for example, a “substantial reason to believe wrongdoing 
occurred” before they may seek disclosure with respect to the conduct of specific open and 
closed criminal and civil cases, and certainly not with respect to committee oversight of 
agency implementation of statutory mandates. Indeed, the case law is quite to the contrary. 
An inquiring committee need only show that the infonnation sought is within the broad 
subject matter of its authorized jurisdiction, is in aid of a legitimate legislative function, and 
is pertinent to the area of concern. There has been no claim by OMB of a lack of jurisdiction 
of your committee, or that your inquiry is for an improper legislative puipose, or that 
testimony of an OMB witness is not pertinent to the investigation. 

Our discussion will proceed as follows. We will briefly review the legal basis for 
investigative oversight and then describe several prominent instances of congressional 
oversi^t, principally using examples involving DOJ, that reflect the milestones in the 
establishment of oversight prerogatives vis- a- vis all executive departments and agencies. 
In light of this history, and the case law developed in conjunction with these proceedings, we 
assess the efficacy of the OMB clmms. 

The Legal Basis for Congressional Oversight 

Numerous Supreme Court precedents establish and support a broad and encompassing 
power in the Congress to engage in oversight and investigation that reaches all sources of 
information that enable it to carry out its legislative function. In the absence of a 
countervailing constitutional privilege or a self-imposed statutory restriction upon their 
authority, Congress and its committees have virtually plenary power to compel information 
needed to discharge their legislative function from executive agencies, private persons and 
organizations, and within certain constraints, the information so obtained may be made 
public. 

Although there is no express provision of the Constitution that specifically authorizes 
Congress to conduct investigations and take testimony for the purposes of performing its 
legitimate function, numerous decisions of the Supreme Court have firmly established that 
the investigatory power of Congress is so essential to the legislative function as to be implicit 
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in the general vesting of legislative power in Congress.^ Thus, in Eastland v. United States 
Servicemen’s Fund, the Court explained that “[t]he scope of its power of inquiry ... is as 
penetrating and far-rcacliing as the potential power to enact and appropriate under the 
Constitution,”'* In Watkins v. United States, the Court further described the breadth of the 
power of inquiry: “The power of the Congress to conduct investigations is inherent in the 
legislative process. That power is broad. It encompasses inquiries concerning the 
admini.siration of existing laws as well as proposed or possibly needed statutes.”*^ Tlic Court 
did not limit the power of congressional inquiry to cases of “wrongdoing.” It emphasized, 
however, that Congress’ investigative power is at its peak when the subject is alleged waste, 
fraud, abuse, or maladministration within a government department. The investigative 
power, it stated, “comprehends probes into departments of the Federal Government to expose 
corruption, inefficiency, or waste.”'*’ “[T]he first Congresses,” it continued, held “inquiries 
dealing with suspected corruption or mismanagement of government officials”” and 
subsequently, in a series of decisions, “ft]he Court recognized the danger to effective and 
honest conduct of the Government if the legislative pow'er to probe corruption in the 
Executive Branch were unduly hampered.”'^ Accordingly, the Court recognizes “the power 
of the Congress to inquire into and publicize corruption, maladministration, or inefficiencies 
in the agencies of Government.”'^ 

The breadth of a jurisdictional committee’s investigative authority maybe seen in the 
two seminal Supreme Court decisions emanating from the T eapol Dome inquiries of the mid- 
1920’s. As part of its investigation, a Senate select committee issued a subpoena for the 
testimony of Maliy S. Daugherty, the brother of the Attorney General. After Daugherty failed 
to respond to the subpoena, the Senate sent its Dq^uty Sergeant at Arms to take him into 
custody and bring him before the Senate. Daugherty petitioned in federal court fora writ of 
habeas corpus arguing that the Senate in its investigation had exceeded its constitutional 
powers. The case ultimately reached the Supreme Court, where, in a landmark decision, 
McGrain v. Daugherty, the Court upheld the Senate’s authority to investigate these charges 
concerning the Department: 

[T]he subject to be investigated was the administration of the 
Department of Justice - whether its functions were being properly 
discharged or were being neglected or misdirected, and particularly 
whether the Attorney General and his assistants were performing or 
neglecting their duties in respect of the institution and prosecution of 
proceedings to punish crimes and enforce appropriate remedies against 


''E.g., McGrain v. Daugherty, 273 U.S. 135 (1927); Watkins v. United States. 354 D.S. 178 (1957); 
Barenblattv. United States, 360 U.S. 109 (1950); Eastland v. United States Servicemen’s Fund, 421 
U.S. 491 {\91S)[ Nixon v. Administrator of General Services, 433 U.S. 425 (1977); see also, United 
States V. A.T.'L, 551 F.2d 384 (D.C. Cir. 1976) and 567 F.2d 1212 (D.C. Cir, 1977). 

^ 42 1 U.S. at 504 n. 1 5 (quoting Barenblatt, supra, 360 U.S. at 11 1). 

" 354U.S. atl87. 

"/(/.at 182. 

Id. at 194-95 
”/d.at200 n. 33. 

”273 U.S.135 (1927). 
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the wrongdoers - specific instances of alleged neglect being recited. 

Plainly the subject was one on which legislation could be had and would 
be materially aided by the information which the investigation was 
calculated to elicit. This becomes manifest when it is reflected that the 
functions of the Department of Justice, the powers and duties of the 
Attorney General and the duties of his assistants, are all subject to 
congressional legislation, and that the department is maintained and its 
activities are carried on under such appropriations as in the judgment of 
Congress are needed from year to year.^^ 

The Court thus underlined that the Department of Justice, like all other executive 
departments and agencies, is a creature of the Congress and subject to its plenary legislative 
and oversight authority. 

In another Teapot Dome case that reached the Supreme Court, Sinclair v. United 
State::, ^ ^ a diff^ent witness at the congressional hearings refused to provide answers, and was 
prosecuted for contempt of Congress. The witness had noted that a lawsuit had been 
commenced between the government and the Mammoth Oil Company, and declared, “I shall 
reserve any evidence I may be able to give for those courts... and shall respectfully decline 
to answer any questions propounded by your committee.”’^ The Supreme Court upheld the 
witness’ conviction for contempt of Congress. 'The Court considered and rejected in 
unequivocal terms the witness’ contention that the pendency of lawsuits provided an excuse 
for withholding information. Neither the laws directing that such lawsuits be instituted, nor 
the law'suits themselves, “operated to divest the Senate, or the committee, of power further 
to investigate the actual administration of the land laws.”'® The Court further explained: “It 
may be conceded that Congress is without authority to compel disclosure for the purpose of 
aiding the prosecution of pending suits; but the authority of that body, directly or through its 
committees to require pertinent disclosures in aid of its own constitutional power is not 
abridged because the information sought to be elicited may also be of use in such suits.”'^ 

Illustrative instances of Congressional Committees Obtaining Prosecutorial 
Deliberative Materials and the Testimony of Line Personnel 

The Senate select committee in the J’eapot Dome scandal was constituted to investigate 
"charges of misfeasance and nonfeasance in the Department of Justice"^'' in failing to 
prosecute the rnalefactors in the Department of the interior, as well as other cases.^' The 
select committee heard from scores of present and former attorneys and agents of the 
Department and its Bureau of Investigation, who offered detailed testimony about specific 


273 U.S.at 177-78. 

279 U.S. 263 (1929). 

Id. at 290. 

Id. at 295. 

McGrain v. Daugherty, 273 U.S. 135, 151 (1927). 

Investigation of Hon. Harry M. Daugherty, Formerly Attorney General of the United States; 
Hearings Before the Senate Select Committee on Investigation of the Attorney General, vois. 1-3, 
68th Congress, 1st Session (1924). 
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instances of the Dqjartmcnt’s failure to prosecute alleged meritorious cases. Not all of the 
cases upon which testimony was offered were closed, as one of the committee’s goals in its 
questioning was to identify cases in which the statute of limitations had not run out and 
prosecution was still possible."^ 

The committee also obtained access to Department documentation, including 
prosecutorial memoranda on a wide range of matters. However, given the charges of 
widespread corruption in the Department and the imminent resignation of Attorney General 
Daugherty, it would appear that some of the documents furnished the committee early in the 
hearings may have been volunteered by the witnesses and not officially provided by the 
Department. Although Attorney General Daugherty had promised cooperation with the 
committee, and had agreed to provide access to at least the files of closed cases, such 
cooperation apparently had not bceii forthcoming.^'^ 

In two instances immediately following Daugherty's resignation, the committee was 
refused access to confidential Bureau of Investigation investigative reports pending the 
appointment of a new Attorney General who could advise the President about such 
production,^^ though witnesses from the Department were permitted to testify about the 
investigations that were the subject of the investigative reports and even to read at the 
hearings from the investigative reports. With the appointment of the new Attorney General, 
Harlan F. Stone, the committee was granted broad access to Department files. Committee 
Chairman Smith Brookhard remarked that "[Stone] is furnishing us with all the files we 
want, whereas the former Attorney General, Mr. Daugherty, refused nearly all that we 
asked-"^‘' For example, with the authorization of the new Attorney General, an accountant 
with the Department who had led an investigation of fraudulent sales of property by the Alien 
Property Custodian's office appeared and produced his confidential reports to the Bureau of 
Investigation. The reports described the factual findings from his investigation and his 
recommendations for further action, and included the names of companies and individuals 
suspected of making false claims. The Department had not acted on those recommendations, 
though the cases had not been closed.^^ A similar investigative report, concerning an inquiry 
into the disappearance of large quantities of liquor under the control of the Department 
during the prior administration of President Harding, was also produced.^** 

One of the most prominent congressional investigations of the Department of Justice 
grew out of the highly charged confrontation at the end of the 97th Congress concerning the 
refusal of Environmental Protection Agency Administrator Ann Gorsuch Burford, under 
orders from the President, to comply with a House subcommittee subpoena requiring the 
production of documentation about EPA’s enforcement of the hazardous waste cleanup 
legislation. This dispute culminated in the House of Represraitative's citation of Burford for 
contempt of Congress, the first head of an Executive Branch agency ever to have been so 


^ See, e.g.. id. at 1495-1503, 1529-30,2295-96. 
Id. at 1120. 

Id. at 1078- 79. 

Id. at I0l5-16and 1159-60. 

Id. at 2389. 

Id. at 1495-1547. 

Id. at 1790. 
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cited by a House of Congress. It also resulted in the filing of an unprecedented legal action 
by the Department, in the name of the United States, against the House of Representatives 
and a number of its officials to obtain a judicial declaration that Burford had acted lawfully 
in refusing to comply with the subpoena. 

Ultimately, the lawsuit was dismissed.^'^ the documents were provided to Congress, and 
the contempt citation was dropped. However, a number of questions about the role of the 
Department during the controversy remained: whether the Department, not EPA, had made 
the decision to persuade the President to assert executive privilege; whether the Department 
had directed the United States Attorney for the District of Columbia not to present the 
contempt certifi cati on of Burford to the grand jury for prosecuti on an d had made the decision 
to sue the House; and, generally, whether there was a conflict of interest in the Department's 
simultaneously ad\isingthe President, representing Burford, investigating alleged Executive 
branch wrongdoing, and enforcing the congressional criminal contempt statute. I'hese and 
related questions raised by the Department's actions were the subject of an investigation by 
the House Judiciary Committee beginning in early 1 983 . The committee issued a final report 
on its investigation in December 1985,^^ 

Although the Judiciary Committee ultimately was able to obtain access to virtually all 
of the documentation and other information it sought fi'om the Department, in many respects 
this investigation proved as contentious as the earlier EPA controversy from which it arose. 
In its final report, the committee concluded that: 

[T]he Department of Justice, through many of the same senior officials 
who were most involved in the EPA controversy, consciously prevented 
the J udiciary Committee from obtaining information in the Department's 
possession that was essential to the Committee's inquiry into the 
Department's role in that controversy. Most notably, the Department 
deliberately, and without advising the Committee, withheld a massive 
volume of vital handwritten notes and chronologies for over one year. 

These materials, which the Department knew came within the 
Committee’s February 1 983 document request, contained the bulk of the 
relevant documentary information about the Department's activities 
outlined in this report and provided a basis for many of the Committee's 
findings.^' 

Among the other abuses cited by the committee were the withholding of a number of other 
relevant documents until the committee had independently lemicd of their existcnce,^^ as 
well as materially "false and misleading" testimony before the committee by the head of the 
Department's Office of Legal Counsel.^^ 


U.S. V. House of Representatives, 557 F. Supp. 150 (D.D.C. 1983). 

See, Report of the House Comm, on the Judiciary on Investigation of the Role of the Department 
of Justice in the Withholding of Enviromncnial Protection Agency Documents from Congress in 
1982-1983, H.R. Rep. No.99-435, 99th Coi^., 1st Sess (1985) ("EPA Withholding Report"). 

F.PA Withholding Report at 1163; see also 1234-38, 

/d. at 1 164. 

Id. at 1164- 65 & 1191-1231. 
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The committee's initial request for documentation was contained in a February 1983 
letter from its chairman, Peter Rodino, to Attorney General William French Smith. The 
committee requested the Department to "supply all documents prepared by or in the 
possession of the Department in any way relating to the withholding of documents that 
Congressional committees have subpoenaed from the EPA."-®' The letter also specifically 
requested, among other things, a narrative description of the activities of each division or 
other unit of the Department relating to the withholding of the EPA materials, information 
about the Department's apparent conflict ofinterestinsimultaneouslyadvisingtheExecutive 
Branch while being responsible for prosecuting the Burford contempt citation, and any 
instructions given by the Department to the United States Attorney for the District of 
Columbia not to present the Burford contempt to the grand jury. 

At first the Department provided only publicly available documents in response to this 
and other document requests.’'' However, after a series of meetings between committee staff 
and senior Department officials, an agreement was reached whereby committee staff were 
permitted to review the materials responsive to these requests at the Department to determine 
which documents the committee would need for its inquiry.’" Committee staff reviewed 
thousands of documents from the Land and Natural Resources Division, the Civil Division, 
the Office of Legal Counsel, the Office of Legislative Affairs, the Office of Public Affairs, 
and the offices of the Attorney General, the Deputy Attorney General, and the Solicitor 
General.” 

In July 1983, the committee chairman wrote to the Attorney General requesting copies 
of 105 documents that committee staff had identified in its review as particularly important 
to the committee's inquiry.’* By May 1984, only a few of those documents had been 
provided to the committee, and the chairman again wrote to the Attorney General requesting 
the Department's cooperation in the investigation. In that letter, the chairman advised the 
Attorney General that the committee's preliminary investigation had raised serious questions 
of misconduct, including potential criminal misconduct, in the actions of the Department in 
the withholding of the EPA documents.” The committee finally received all of the 105 
documents in July 1 984, a full year after it had initially requested access. The committee at 
that time also obtained the written notes and a number of other documents that had been 
earlier withheld."'* 

There was also disagreement about the access that would be provided to Department 
employees for interviews with committee staff The Department demanded that it be 
permitted to have one or more Department attorneys present at each interview. The 
committee feared that the presence of Department representatives might intimidate the 
Department employees in their interviews and stated that it was willing to permit a 
Department representative to be present only if the representative was "walled-ofP’ from 


’* Id. at 1167 & 1182-83. 
” Id. at 1184. 

“ Id. at 1168 & 1233. 

” Id. at 1168. 
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Department officials involved with the controversy, if the substance of interviews was not 
revealed to subsequent interviewees, and if employees could be interviewed without a 
Department representative present if so requested. The Department ultimately agreed to 
permit the interviews to go forward without its attorneys present. If a Department employee 
requested representation, the Department employed private counsel for that purpose. In all, 
committee staff interview'ed twenty-six current and former Department employees, including 
four Assistant Attorney Generals, under this agreement/' 

Partly as a result of these interviews, as well as from information in the handwritten 
notes that had been initidly withheld, the committee concluded that it also required access 
to Criminal Division documents concerning the origins of the criminal investigation of 
former EPA Assistant Administrator Rita Lavelle in order to determine if the Department had 
considered instituting the investigation to obstruct the committee's inquiry. The committee 
also requested information about the Department's earlier withholding of the handwritten 
notes and other documents to determine whether Department officials had deliberately 
withheld the documents in an attempt to obstruct the committee's Investigation.'*^ The 
Department at first refused to provide the committee with documents relating to its Lavelle 
investigation “[cjonsistent with the longstanding practice of the Department not to provide 
access to active criminal files. The Department also refused to provide the committee with 
access to documentation related to the Department's handling of the committee's inquiry, 
objecting to the committee's “ever- broadening scope of ...inquiry.”'^ 

The committee chairman wrote the Attorney General and objected that the Department 
was denying the committee access even though no claim of executive privilege had been 
asserted.'*^ The chairman also maintained that "[i]n this case, of course, no claim of 
executive privilege could lie because of the interest of the committee in determining whether 
thedocuments contain evidence ofmisconductbyexecutivebranch officials. With respect 
to the documents relating to the Department's handling of the committee inquiry, the 
chairman demanded that the Department prepare a detailed index of the withheld documents, 
including the title, date, and length of each document, its author and all who had seen it, a 
summary of its contents, an explanation of why it was being withheld, and a certification that 
the Department intended to recommend to the President the assertion of executive privilege 
as to each withheld document and that each document contained no evidence of 
misconduct."’ With respect to the Lavelle documents, the chairman narrowed the 
committee's request to "predicate " do cuments relating to the opening of the investigation and 
prosecution of Lavelle, as opposed to FBI and other investigative reports reflecting actual 
investigative w ork conducted after the opening of the investigation."** In response, after a 
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period of more than three months from the committee's initial request, the Department 
produced those two categories of materials/'* 

But this was not the last chapter of this affair. Prosecutorial discretion was said to be 
off limits to congressional inquiry and access demands were asserted to interfere with the 
discretion traditionally enjoyed by the prosecutor. That argument was raised to a 
constitutional level in litigation that ensued after the Judiciary Committee filed its report and 
asked the Attorney General to appoint an independent counsel to pursue a criminal 
investigation of Department officials based on the Committee’s findings. The appointment 
was made and during die course of the investigation one of tlie subjects, Theodore Olson, 
who at the time of the Burford affair was the Assistant Attorney General for the Office of 
Legal Counsel, was served with a subpoena and refused to comply, claiming that the 
independent counsel statute was unconstitutional on a variety of constitutional grounds. 

Subsequently, the Supreme Court rejected the notion that prosecutorial discretion in 
criminal matters is an inherent or core executive function. Rather, the Court noted in 
Morrison v. Olson, sustaining the validity of the appointment and removal conditions for 
independent counsels under the Ethics in Government Act, that the independent counsel’s 
prosecutorial powers are executive in that they have "typically” been performed by Executive 
Branch officials, but held that the exercise of prosecutorial discretion is in no way "central" 
to the functioning of the Executive Branch/^ The Court therefore rejected a claim that 
insulating the independent counsel from at-will presidential removal interfered with the 
President's duty to "take care" that the laws be faithfully executed. Interestingly, the 
Morrison Court took the occasion to reiterate the fundamental nature of Congress’ oversight 
function: . [R]eceiving reports or other information and oversight of the independent 

counsers activities . . . [are] functions that we have recognized as generally incidental to the 
legislative function of Congress" (citing McGrain v. Daugherty).^^ 

A subsequent relevant case study involved a 1992 inquiry of the Subcommittee on 
Investigations and Oversight of the House Committee on Science, Space, and Technology 
commenced a review of the pica bargain settlement by the Department of Justice of the 
government's investigation and prosecution of environmental crimes committed by Rockwell 
International Corporation in its capacity as manager and operating contractor at the 
Department of Energy's (DOE) Rocky Flats nuclear weapons facility. The settlement was 
a culmination of a five-year investigation of environmental crimes at the facility, conducted 
by a joint government task force involving the FBI, the Department of Justice, the 
Environmental Protection Agency (EPA), EPA's National Enforcement Investigation 


id. at 1270. 

487 U.S. 654(1988). 
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Centers, and the DOE Inspector General. The subcommittee was concerned with the size of 
the fine agreed to relative to the profits made by the contractor and the damage caused by 
inappropriate activities; the lack of personal indictments of either Rockwell or DOE 
personnel despite a DOJ finding that the crimes were ’'institutional crimes" that "were the 
result of a culture, substantially encouraged and nurtured by DOE, where environmenlal 
compliance was a much lower priority than the production and recovery of plutonium and 
the manufacture of nuclear “triggers”; and that reimbursements provided bythe government 
to Rockwell for expenses in the cases and the contractual arrangements between Rockwell 
and DOE may have created disincentives for environmental compliance and aggressive 
prosecution of the case. 

The subcommittee held ten days of hearings, seven in executive session, in which it 
took testimony from the United States Attorney for the District of Colorado; an assistant U.S. 
Attorney for the District of Colorado; a DOJ line attorney from Main Justice; and an FBI 
field agent; and received voluminous FBI field investigative reports and interview 
summaries, and documents submitted to the grand jury not subject to Rule 

At one point in the proceedings all the witnesses who were under subpoena, upon 
written instructions from the Acting Assistant Attorney General, Criminal Division, refused 
to answer questions concerning internal deliberations in which decisions were made about 
the investigation and prosecution of Rockwell, the DOE and their employees. Two of the 
witnesses advised that they had information and, but for the DOJ directive, would have 
answered the subcommittee's inquiries. The subcommittee members unanimously authorized 
the chairman to send a letter to President Bush requesting that he either personally assert 
executive privilege as the basis for dirccling the witnesses to withhold the information or 
direct DOJ to retract its instructions to the witnesses. The President took neither course and 
the DOJ subsequently reiterated its position that the matter sought would chill Department 
personnel. The subcommittee then moved to hold the U.S. Attorney in contempt of Congress, 

A last minute agreement forestalled the contempt citation. Under the agreement (1 ) DOJ 
issued a new instruction to all personnel under subpoena to answer all questions put to them 
by the subcommittee, including those which related to internal deliberations with respect to 
the plea bargain. Those instructions were to apply as well to all Department witnesses, 
including FBI personnel, who might be called in the future. Those witnesses were to be 
advised to answer all questions fully and truthfully and specifically instructed that they were 
allowed to disclose internal advice, opinions, or recommendations connected to the matter. 
(2) Transcripts were to be made of all interviews and provided to the witnesses. They were 
not to be made public except to the extent they needed to be used to refresh the recollection 
or impeach the testimony of other witnesses called before the subcommittee in a public 
hearing. (3) Witnesses were to be interviewed by staff under oath. (4) The subcommittee 
reserved the right to hold further hearings in the future at which time it could call other 
Department witnesses who would be instructed by the Department not to invoke the 
deliberative process privilege as a reason for not answering subcommittee questions.^^ 

The most recent and definitive exploration and resolution of the question of the nature 
and breadth of Congress’ oversight prerogative with respect to DOJ operations occurred as 
a consequence of the President’s December 2001 claim of executive privilege in response 


Rocky Fiats Hearing, Vol. I, at 389-1009, 1111 -1251 ; Vol. H. 
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to a subpoena by the House Government Reform Committee. That subpoena sought, among 
other material, Justice Department documents relating to alleged law enforcement corruption 
in the Federal Bureau of Investigation’s Boston office that occurred over a period of almost 
30 years. During that time, FBI officials allegedly knowingly allowed innocent persons to 
be convicted of murder on the false testimony of two informants in order to protect the 
undercover activities of those informants, then knowingly permitted the two informants to 
commit some 21 additional murders during the period they acted as informants, and, finally, 
gave the informants warning of an impending grand jury indictment and allowed them to 
flee. The President directed the Attorney General not to release the documents because 
disclosure “would inhibit the candor necessary to the effectiveness of the deliberative 
processes by which the Department makes prosecutorial decisions,” and that committee 
access to the documents “threatens to politicize the criminal justice process” and to 
undermine the fundamental purpose of the separation of power doctrine, ‘Vhich was to 
protect individual liberty.” In defending the assertion of the privilege the Justice Department 
claimed a historical policy of withholding deliberative prosecutorial documents from 
Congress in both open and closed civil and criminal cases. 

Initial congressional hearings after the claim was made demonstrated the rigidity of the 
Department’s position. The Department later agreed there might be some area for 
compromise, and on January 10, 2002, White House Counsel Gonzales wrote to Chainnan 
Burton conceding that it was a “misimpression” that congressional committees could never 
have access to deliberative documents from a criminal investigation or prosecution. “There 
is no such bright-line policy, nor did we intend to articulate any such policy.” But, he 
continued, since the documents “sought a very narrow and particularly sensitive category 
of deliberative matters” and “absent unusual circumstances, the Executive Branch has 
traditionally protected these highly sensitive deliberative documents against public or 
congressional disclosure” unless a committee showed a “compelling or specific need” forthe 
documents.^^ The documents continued to be withheld until a further hearing, held on 
February 6, 2002, when the committee heard expert testimony describing over 30 specific 
instances since 1 920 of the Department of Justice gi ving access to prosecutorial memoranda 
for both open and closed cases and providing testimony of subordinate Department 
employees, such as line attorneys, FBI field agents and U.S. attorneys, aiid included detailed 
testimony about specific instances of DOJ’s failure to prosecute meritorious cases. In all 
instances, investigating committees were provided with documents respecting open and 
closed cases that often included prosecutorial memoranda, FBI investigative reports, 
summaries of FBI interviews, memoranda and correspondence prepared during undercover 
operations, and documents presented to grand juries not protected by Rule 6(e), among other 
similar “sensitive materials.” Six days after the hearing the Committee was given access to 
the disputed documents.’"'’ 
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The instances of successful committee access to DOJ documents and witnesses 
cataloged in the above referenced hearing encompassed a T^dde number of divisions, bureaus, 
and offices at Main Justice and U.S. Attorneys offices in the field, and involved the 
Department’s “sensitive” Public Integrity Section, and provide a substantial basis for 
arguing that no element of the DOJ is exempt from oversight by a jurisdictional committee 
of the Congress. Indeed, other congressional investigations not cataloged have reached still 
otherDOJ elements, including the DOJ Office of Professional Responsibility. That occurred 
during the 1995 investigation by the Senate Judiciary Committee’s Subcommittee on 
Terrorism, Technology and Government Information of allegations that several branches of 
the Department of Justice and the Department of the Treasury had engaged in serious 
criminal and professional misconduct in the investigation, apprehension and prosecution of 
Randall Weaver and Kevin Harris at Ruby Ridge, Idaho. The Subcommittee held 14 days 
of hearings in which it heard testimony from 62 witnesses, including Justice, Federal Bureau 
of Investigation, and Treasury officials, line attorneys and agents, and obtained various 
Justice, FBI and Treasury internal reports,^ and issued a final report.^' 

The Subcommittee’s hearings revealed that the involved federal agencies conducted at 
least eight internal investigations into charges ofmisconduct at Ruby Ridge, none of which 
has ever been publically released, DOJ expressed reluctance to allow the Subcommittee 
to see the documents out of a concern they would interfere with the ongoing investigation 
but ultimately provided some of them under conditions with respect to their public release. 
The most important of those documents was the Report of the Ruby RidgeTask Force.'^^ The 
Task Force was established by the DOJ after the acquittals of Randy Weaver and Kevin 
Harris of all charges in the killing of a Deputy United States Marshal^ to investigate charges 
that federal law enforcement agents and federal prosecutors involved in the investigation, 
apprehension and prosecution of Weaver and Harris may have engaged in professional 
misconduct and criminal wrongdoing. The allegations were referred to DOJ’s Office of 
Professional Responsibility (OPR). The Task Force was headed by an Assistant Counsel 
from OPR and consisted of four career attorneys from DOJ’s Criminal Division and a 
number of FBI inspectors and investigative agents. The Task Force submitted a 542 page 
rqjort to OPR on June 10, 1994, which found numerous problems with the conduct of the 
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FBI, the U.S. Marshals Service, aiid the U.S. Attorneys office in Idaho, and made 
recommendations for institutional changes to address the problems it found. It also 
concluded that portions of the rules of engagement issued by the FBI during the incident 
were unconstitutional under the circumstances, and that the second of two shots taken by a 
member of the FBI’s Hostage Rescue Team (HRT), which resulted in the death of Vicki 
Weaver, was not reasonable. The Task Force recommended that the matter of the shooting 
be referred to a prosecutorial component of the Department for a determination as to whether 
a criminal investigation was appropriate. OPR reviewed the Task Force Report and 
transmitted the Report to the Deputy Attorney General with a memorandum that dissented 
from the recommendation that the shooting of Vicki Weaver by tlie HRT member be 
reviewed for prosecutorial merit based on the view that given the totality of circumstances, 
the agent’s actions were not unreasonable. The Deputy Attorney referred the Task Force 
recommendation for prosecutorial review to the Criminal Section of the Civil Rights 
Division, which concluded that there was no basis for criminal prosecution. The Task Force 
Report was the critical basis for the Subcommittee’s inquiries during the hearings and its 
discussion and conclusions in its final report.^ 

Claims of Deliberative Process Privilege 

Assertions of deliberative process privilege by agencies have not been uncommon in 
the past. In essence it is argued that congressional demands for information as to what 
occurred during the policy development process of an agency would unduly interfere, and 
perhaps “chill,” the fi'ank and open internal communications necessary to the quality and 
integrity of the decisional process. Assertions of privilege may also be grounded on the 
contenlions that it protects against premature disclosure of proposed policies before they are 
fully considered or actually adopted by the agency, and to prevent the public tiom cont using 
matters merely considered or discussed during the deliberative process with those on which 
the decision was based. However, as with claims of attorney-client privilege and work 
product immunity, congressional practice has been to treat their acceptance as discretionary 
with the committee. Moreover, a 1 997 appellate court decision underlines the understanding 
that the deliberative process privilege is a common law privilege of agencie.s that is easily 
overcome by a showing of need by an investigatory body, and other court ruling.s and 
congressional practice have recognized the overriding necessity of an effective legislative 
oversight process. 

The appeals court ruling in In re seated Case (Espyf^ is of special note. The case 
involved, inter alia. White House claims of executive and deliberate process privileges for 
documents subpoenaed by an independent counsel. At the outset of the appeals court’s 
unanimous ruling it carefidly distinguished between the “presidential communications 
privilege” and the “deliberative process privilege.” Both, the court observed, are executive 
privileges designed to protect the confidentiality of executive branch decisionmaking. But 
the deliberative process privilege applies to executive branch officials generally, is a 


See, e.g.. Ruby Ridge Hearings at 719-737, 941-985; Ruby Ridge Report at 10-1 1 (“With the 
exceptions of the [Ruby Ridge] Task Force Report, which was partially disavowed by the 
Department, and the April 5, 1995 memorandum of Deputy Attorney General Jamie Gorelick, it 
appeared to the Subcommittee that the authors of every report we read were looking more to j uslify 
agency conduct than to follow the facts wherever they lead.”), 61 -69, 115, 122-23, 134-35, 139, 145- 


49. 

21 F. 3d 729 (D.C, Cir. 1997), 




98 


CRS-15 

common law privilege which requires a lower threshold of need to be overcome, Mid 
“disappears” altogether when there is any reason to believe government misconduct has 
occurred.*^' The court’s recognition of the deliberative process privilege as a common law 
privilege which, when claimed by executive department and agency officials, is easily 
overcome, Emd which “disappears” upon the reasonable belief by an investigating body that 
govemmentmisconducthas occurred, may severely limit the cornmon law claims of agencies 
against congressional investigative demands. A demonstration of need of a jurisdictional 
committee would appear to be sufficient, and a plausible showing of fraud waste, abuse or 
maladministration would be conclusive, 

Even before Espy, courts and committees had consistently countered such claims of 
agencies as attempts to establish a species of agency privilege designed to thwart 
congressional oversight efforts. Thus it has been pointed out that the claim that such internal 
communications need to be “frank” and “open” does not lend it any special support and that 
coupling that characterization with the notion that those communications were part of a 
“deliberative process” will not add any weight to the argument. In effect, such arguments 
have been seen as attempting to justify a withholding from Congress on the same grounds 
that an agency would use to withhold such documents from a citizen requester under 
Exemption 5 of the Freedom of Information Act (FOTA),®® 

Such a line of argument is likely to be found to be without substantial basis. As has 
been indicated above, Congress has vastly greater powers of investigation than that of citizen 
FOIA requesters. Moreover, in the FOIA itself, Congress carefully provided that the 
exemption section “is not authority to withhold information from Congress.”^^ The D.C. 
Circuit in Murphy v. Department of the Army explained that FOIA exemptions were no 
basis for withholding from Congress because of; 

the obvious purpose of the Congress to carve out for itself a 
special right of access to privileged information not shared by 

others Congress, whether as a body, through committees, 

or otherwise, must have the widest possible access to 
executive branch information if it is to perform its manifold 
responsibilities effectively. If one consequence of the 
facilitation of such access is that some information will be 
disclosed to congressional authorities but not to private 
persons, that is but an incidental consequence of the need for 
informed and effective lawmakers.^’ 

Further, it may be contended that the ability of an agency to assert the need for candor 
to ensure the efficacy of internal deliberations as a means of avoiding information demands 


121 F. 3d at 745, 746; see also id. at 737-738(“[W]here there is reason to believe the documents 
sought may shed light on government misconduct, the [deliberative process] privilege is routinely 
denied on the grounds that shielding internal government deliberations in this context does not serve 
‘the public interest in honest, effective government”’). 

^®5U.S.C. 553 (b)(5)(1994), 

""^SU.S.C. 552 (d). 

^^613 F. 2d 1151 (D.C.Cir. 1979). 

Id. at 1155-56, 1158. 
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would severely undermine the oversight process. If that were sufficient, an agency would 
be encouraged to disclose only that which supports its positions, and withhold those with 
flaws, limitations, unwanted implications, or other embarrassments. Oversight would cease 
to become an investigative exercise of gathering the whole evidence, and become little more 
than a set-piece of entertainment in which an agency decides what to present in a controlled 
“show and tell” performance. 

Moreover, every federal official, including attorneys, could assert the imperative of 
timidity that congressional oversight, by holding up to scrutiny the advice he gives, will 
frighten him away from giving frank opinions, or discourage others from asking liim for 
them. This argument, not surprisingly, has failed over the years to persuade legislative 
bodies to cease oversight. Indeed, when the Supreme Court discussed the “secret law” 
doctrine in NLRB v. Sears, Roebuck & CoN' it addressed why federal officials - including 
those giving legal opinions - need not hide behind such fears: 

The probability that an agency employee will be inhibited 
from freely advising a decisionmaker for fear that his ad\'ice, 
if adopted, will become public is slight. First, when adopted, 
the reasoning becomes that of agency and becomes its 
responsibility to defend. Second, agency employees will 
generally be encouraged rather than discouraged by public 
knowledge that their policy suggestions have been adopted by 
the agency. Moreover, the public interest in knowing the 
reasons for a policy actually adopted by an agency supports . 

. .[disclosurej."^ 

Finally, without question, under House Rules your Subcommittee has jurisdictional 
responsibility and authority to conduct an investigation into the propriety and efficacy of the 
administration of the EEOICPA by OMB and other governmental entities that have roles, 
responsibilities and authorities in implementing that .statutory program. That investigative 
authority reaches the White House and concerned elements of the Executive Office of the 
President.^'^ We are aware of no legal authority that allows a targeted entity, whether it is a 
government agency, including the EOP, or private party, to dictate to a jurisdictional 
committee the manner, order or timing of the exercise of its exercise of investigative 
authority. The courts have consistently held that under the Speech or Debate Clause of the 
Constitution^' the courts may not enjoin, condition or require any delay of the receipt of 
requested information or documents, ‘Tor the judiciary must refrain from slowing or 
otherwise interfering with the legitimate investigating functions of Congress.”^'’ Nor may 


’2 42] U.S. 132 (1975). 

Id. at 161 (emphasis in original). 

Congressional investigation.s reaching the White House are hardly unknown. See “Presidential 
Advisers ’ T estimony Before Congressional Committees: An Overview,” CRS Report No. RL3 1351, 
which provides a comprehensive list of White House advisors called before investigation committees 
since the 1 940's. 

U.S. Const., Art. 1, sec. 6, cl. 1. 

Eastland V. U,S. Servicemen’s Fund, 421 U.S. 491,501 n.l5 (1975); see also United States v. U.S. 
Houses of Representatives, 556 F. Supp. 150, 152 (D.D.C. 1983) {court refused to enjoin 

(continued...) 
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a court block congressional disclosure of information obtained from an agency or private 
party, at least when disclosure would serve a valid legislative purpose.” Moreover, the legal 
obligation to surrender requested documents has been held to arise ftom the official request,™ 
and the courts have agreed in construing 1 8 U.S.C. 1505, a criminal law proscribing the 
obstruction of congressional proceedings, that the statue is broad enough to cover obstructive 
acts in anticipation of a subpoena.” 


Conclusion 

Past congressional history and practice, as well as pertinent judicial precedent, appear 
to support the Subcommittee’s demands for the documents and testimony called for in its 
investigative demands. In the absence of a legitimate claim of executive privilege, the 
oversi^t needs of your Subcommittee are sufficient to trump a claim of deliberative process 
privilege. 


™ (...continued) 

transmission of contempt of Congress citation to a U.S. attorney for prosecution); In re Grand Jury 
Proceedings of Grand Jury No. 81- 1 (Miami), 669 F. Supp. 1072, 1075- 76 (D. Fla. 1987), aff d883 
F. 2d 1438, 1444- 45 (1 l^Cir. 1987); FTC v. Owens-Coming Fiberglass Corp., 626F.2d 966, 970 
(D.C. Cir. 1 980); FTC v. Anderson, 631 F. 2d 741, 747 (D.C. Cir, 1 980); Exxon Corp, V. FTC, 589 
F2d 582, 589 (D.C. Cir. 1978). 

” Doe v. McMUlan, 412 U.S, 306 (1973); FTC v. Owens-Coming Fiberglass Corp., 626 F. 2d at 
970. 

™ Ashland Oil Co. v. FTC, 598 F. 2d 977-81 (D.C. Cir. 1976). 

” See, e.g., United States v. Mitchell, 877 F. 2d 297, 300-01 (O'* Cir. 1979); United States v. North, 
708 F. Supp. 372, 374 (D.D.C. 1988); United Stales v. North, 70S F. Supp. 380, 381-82 (D.D.C. 
1988); United States v. TaUant, 407 F. Supp. 878, 888 (D.N.D. Ga. 1975). 
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Introduction 

When I first met Dr. Thomas P. Mancuso in the fall of 1 977, he was poring over 
computer print-outs in his small, cluttered L-shaped office at the University of Pittsburgh. 
Spry, with a trim mustache and hom-rimmed glasses, Mancuso’s passion for data 
collection often compelled him to bring his work home. Despite his efforts to transform 
his large spacious home into a research archive, Mancuso’s wife Rae, kept the place 
spotless. Occasionally, data would be strewn on the dining room table, but most of the 
records were kept in dozens of filing cabinets in the basement like a highly guarded 
treasure. 

Since 1945, he had mastered the art of assembling millions of bits of information into 
groundbreaking studies to determine long-term workplace health hazards. Before his 
pioneering research, “the major focus on workplace health dealt with on-the-job injuries,” 
said, Bernard Goldstein, Dean of the Pittsburgh University School of Public Health in 
2004. Mancuso “developed techniques to look at the long-term health effects of 
working." ' 

Having given away his car to one of his children several years before, the bespecled 
physician walked every day to his office in the somber Graduate School building, often 
stopping first to attend Catholic Mass. In contrast to his contemplative side, Mancuso’s 
temper was legendary, But his stubborn quest for perfection was more than offset by his 
loyalty and kind generosity. These qualities had served him well over the years, but now 
they were being sorely tested in a struggle over the effects of ionizing radiation on 
nuclear workers. 

Conflict over his studies was nothing new. But it was the unprecedented ferocity of this 
assault against his research that surprised him. Now as he approached the closing years of 
his illustrious career, Mancuso had not expected that his tedious sorting of statistics 
would put him at odds with the U.S. nuclear weapons program, one of the most powerful 
scientific establishments in the world. 


' Michael Taylor, Dr. Thomas Mancuso, long-time advocate for worker’s health, Obituary, San Francisco, 
Chronicle, July 9, 2004. h ttp : //ww w . stgate.com/cgi 
bin/article.cgi?file=/chfonicle/archive''2004/07/09/BAGRN7IPGLl.DTL 
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Early Radiation Exposure Problems 

Since World War II, the amassing of nuclear arms resulted in the creation of one of the 
largest and potentially most dangerous industrial enterprises in the nation. At the outset, 
the hazardous magnitude of nuclear weapons work was recognized by the scientific 
members of the Manhattan Project. These concerns led to the creation of the Health 
Division of the Manhattan Project led by Dr. Robert Stone, chairman of the Radiology 
Department at the University of California Medical School in San Francisco. According 
to Stone: 

It was estimated that the pieces of uranium that would have to be removed from 
the pile [reactor] after fission had occurred would contain materials far more 
radioactive than any that had been encountered in the radium industry. The 
chemical process of separating the plutonium from other extremely radioactive 
elements was recognized as another tremendously hazardous procedure. The 
effect that plutonium itself might have on workers was unknown.^ 

During the war, Stone concluded that, “the whole clinical study of the personnel is one 
vast experiment.” ^ Like Stone, other officials, such as John Wirth Medical Director at 
the Oak Ridge, TN recognized that the health consequences to workers could result in 
“the unexpected appearance of dangerous changes months or years after exposure.”^ 
Wirth recounted problems where “minute invisible fragments might make an entire 
building uninhabitable. ... It always amazing what widespread contamination can be 
caused by a minute quantity of hot material once it has been allowed to get out of a 
container.”^ 

The Manhattan Project had standard worker compensation insurance, which only covered 
illnesses or disabilities that appeared within 90 days of an accident or 30 days after 
leaving the project. But Cyril Stanley Smith, chief metallurgical chemist at Los Alamos, 
denounced it as “inhumane, unethical and unfair,” as he and his fellow chemists refused 
to work without extra insurance. Bending to their wishes, the U.S. government set up a 
secret one million dollar fund for the plutonium chemists at Los Alamos.* 

Ordinary workers in the Manhattan Project fared less well. Ted Lombard was an enlisted 
man in the U.S. Army assigned to work at the Los Alamos Laboratory during the war 
who recalled Icss-than-ideal working conditions: 

We used to go to Fort Douglas, Utah in ambulances, [to] pick up uranium and 
plutonium. We carried dosimeter badges in our pockets because you couldn’t 
display them. . . . Then [after the badges were turned over to an officer] we would 


^ Stone, Robert S., “Health Protection Activities of the Manhattan Project,” Proceedings of the American 
Philosophy Society,” Vol. 90, no. 1, January 1948, pp-1 1-19. (Hereafter known as Slone 1948). 

’Stone 1948, p. 14. 

'‘Hacker 1987, p.55. 

’ Hacker 1987 p. 44-5. 

“ Hacker p. 62. 
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proceed to unload uranium and plutonium barehanded ... the fumes and dust 
were constantly in the air; there was no ventilation system. The dust was on the 
floor. Uranium chips would be in your shoes that you continued to wear. Y ou 
went to eat with the same clothes on. You went to the barracks with the same 
clothes and sat on the beds. . . 1 

Given widespread exposure problems, concerns over financial and legal liabilities also 
influenced radiation protection decisions. An overriding concern according to Stafford 
Warren, medical advisor to General Leslie Groves, military chief of the Manhattan 
Project, was to protect “the government interests” against legal claims. * 

By 1980, Ted Lombard was suffering from fibrosis of the lungs, severe bone marrow and 
blood forming organ damage. Four of his five children bom after working at Los Alamos 
had severe medical problems, including neuromuscular and blood disorders. When 
Lombard filed a claim with the U.S. Department of Veterans Affairs, he was denied 
repeatedly on the grounds that his medical and exposure records were missing. 

Shortly after World War If and through the early 1960’s, senior ranks of DOE and its 
predecessors were informed that large numbers of workers were being over exposed, at 
federal nuclear sites in New Mexico, Washington, New York, Kentucky, Ohio, Colorado 
and Tennessee. In 1948, the Atomic Energy Commission Advisory Committee on 
Biology and Medicine (ACBM) was provided data and analysis regardii^ large 
occupational doses to radiation from leaking radiochemical facilities at the Hanford site 
in Washington. According to Hanford’s chief health physicist, radioactive particles that 
deposited in areas containing thousands of construction workers on the site “can produce 
radiation damage” and that “the theoretical possibility of injury developing 10 to 15 years 
from now poses a serious problem.”’ 

That same year, the AEC manager of the Oak Ridge site “submitted a report on radiation 
history of employees,” which recommend that a terminating employee be informed if he 
or she was exposed to levels above official limits; and that medical assistance be 
provided if that person believes he or she was made ill or Injured by radiation. " 


^ Invisible Violence, Proceedings of the National Hearing on Radiation Victims, April 26, 1980. 

* Hacker 1 987, p.51. 

U.S. Senate Committee on Governmental Affairs, Majority Staff Report, Early Health Problems of the 
V.S. Nuclear Weapons Program and their Implications for Today, December 1989. 

U.S. Atomic Energy Commission, Advisory Commitlee For Biology and Medicine, Thirteenth Meeting, 
December 10-11, 1948, U.S. Department of Energy Archives, 1947-51 Secretariat Files, Box 1217, Folder 
337, Germantown, MD. The report recommended: 

(1) a terminating employee be provided with a statement that he has not exceeded the permissible 
exposure to radiation, or if he has exceeded the permissible exposure he be made aware of this 
fact by the physician giving the exit interview; [Emphasis added] (2) that there be a clearer 
policy on release of information on radiation exposure records and other medical records to the 
contractor’s insurance and life insurance companies; (3) that the terminating employee be advised 
that if he is to work with radiation in the future his new employer can make arrai^ements to 
procure his past radiation exposure history; (4) that a group of qualified radiologists and 
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However, the Committee rejected this recommendation, and proposed instead that “a 
terminating employee should be advised at the exit interview as to the care that the AEC 
utilizes in protecting each employee.” 

At the time, fears over liability and lack of public trust that might result from disclosure 
of workplace hazards was of dominant concern. In a memo regarding possible 
declassification of a study suggesting that occupational radiation exposure levels “may be 
too high,” the head of the Insurance Branch of the AEC declared: 

We can see the possibility of a shattering effect on the morale of the employees 
if they become aware that there was substantial reason to question the standards 
of safety under which they arc working. In the hands of labor unions the results of 
this study would add substance to demands for extra-hazardous pay . . . 
knowledge of the results of this study might increase the number of claims of 
occupational injury due to radiation.'^ 

By June 1949, the ACBM was informed of excessive exposure to workers in uranium 
processing plants. ''' Some workers were being exposed at levels 125 times greater than 
the default standard adopted in World War B. ^ By this time it was recognized that this 
standard was not protective against radiation hazards.'® 

Dr Ernest Goodpasture, Vice Chairman of the ACBM made repeated efforts to convince 
the commission to conduct radiation-related cancer studies. In December 1951, he wrote 
to AEC Chairman, Gordon Dean stating that, “Cancer is a significant industrial hazard of 
the Atomic energy business. ... the Committee recommends the cancer program be 
pursued as a humanitarian duty to the nation." His plea went unheeded. 

The Mancuso Study 

Although high-ranking officials were aware of potentially serious health risks to workers 
and wore urged by its advisors lo conduct health studies, the Atomic Energy Commission 
did not initiate occupational epidemiological research until 1 964. That year Dr. Thomas 
F. Mancuso, Professor of Occupational Medicine at the University of Pittsburgh, was 


physicians be avaiiablc for consuitation by any person who feels that he has been 
damaged by radiatiaa at an AEC installation, [emphasis added]'" 


" Ibid. 

Ibid, 

" Report of the President’s Advisory Committee on Human Radiation Experiments, Part II, Chapter 1 3, 
http://www,eh,doe.gov/ohre/roBdmap/achre/chapI3_3.html 

U.S. Atomic Energy Commission, Advisory Committee for Biology and Medicine, 16"’ meeting, June 
1 1, 1949, transcript, U.S. Department of Energy Archives, AEC Division of Biology and Medicine 
Collection, Box 3218, Folder ACBM Meeting, Germantown, MD. 

” ibid. 

Ibid. 

Goodpasture, E.W., Letter to Gordon dean. Chairman of the Atomic Energy Commission, December 1, 
195 1 U.S. Department of Energy Archive, Germantown, MD, 
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approached by staff of the AEC’s Division of Biology and Medicine in 1964 to undertake 
a feasibility study. According to Mancuso the AEC staff asked him if there were 
sufficient data to “answer a basic question, that is, whether there were or were not any 
effects of low-level ionizing radiation,” Based on a review of records at 14 AEC 
facilities, Mancuso concluded it was possible, and was awarded a five-year research 
contract in 1965. 

By that time, Mancuso had established himself as a highly respected figure in the field of 
occupational epidemiology. While serving as chief of the Ohio Division of Industrial 
Hygiene between 1945 and 1962, Mancuso published a series of ground-breaking studies 
showing the toxicological and carcinogenic effects of cadium, manganese, mercury, 
hydrogen sulfide, asbestos, aromatic amines, and chromate. With the 

encouragement of his mentor, Wilhelm Huper, at the National Cancer Institute, 

Mancuso designed and published the first cohort mortality studies on occupational 
cohorts in the United States. In doing so Mancuso invented a revolutionary 
methodology using Social Security death benefit claims that enabled researchers for the 
first time to follow exposed workers over the many years necessary to detect latent 
diseases such as cancer. “In 1961 he had been given a career award by the National 
Cancer Instimte for his impressive body of work. 

Mancuso was also known for his honesty and fierce independence. In the 1950’s, Phillip 
Carey Corp., a manufacturer of asbestos insulation hired Mancuso with the expectation 
that he would provide evidence refuting compensation claims by workers dying from 
respiratory diseases following exposure to asbestos. Instead Mancuso’s research 
supported the worker’s claims. He strongly advised the company that it had a 
responsibility to inform the workers of potential risks. Because Phillip Carey ignored 


Statement of Thomas F. Mancuso Before the House Energy and Commerce Subcommittee on Health 
and the Environment, Hearings, Effect of Radiation on Human Health, U.S. Congress, House Committee 
on interstate and Foreign Commerce, Subcommittee on Health and the Environment, Effect of Radiation on 
Human Health, 95th Cong., 2nd Sess., January 24-26, February 8, 9, 14, and 28, 1978, Serial No. 95-179, 
Vol. 1 , p, 523, (Hereafter known as “Effect of Radiation on Human Health 1978.”) 

” Thomas F. Mancuso, Occupational Cancer Survey in Ohio, Proceeding of the Public Health Cancer 
Association of America, 1949, 50-60 

™ Michael Godifeld, Chronologic History of Occupationai Medicine, Journal of Occupational Medicine, 
Vol. 47, No. 2, February 2005. (Hereafter known as Gochfeld 2005) 

David Michaels, Comings and Goings, Thomas Mancuso, NYCOSH, July 8, 2004, (Hereafter known as 
Michaels 2005) httn://www.nvcosh.QrpA]PnATE/DriDtableArticle.Dhn?articleid=454 
^ Inlerview with Thomas F. Mancuso, September 6, 1 980. 

“ Michaels 2005. 

^ Thomas F, Mancuso, "Methods of Study of the Relations of Employment and Long-term Illness by 
Cohort Analysis," American Journal of Public Health, 1959. 
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Mancuso’s warning throughout the 1960’s, his research was subsequently used by 
claimants. 

What motivated the AEC officials to approach Mancuso? A key factor was that the 
national security imperative to exercise control over radiation heath effects research was 
loosening as Cold war tensions reduced. Moreover, the AEC suffered a serious blow to 
its credibility in 1963, when the United States, Great Britain and the Soviet Union ratified 
the Limited Nuclear Test Ban Treaty, which prohibited atmospheric nuclear weapons 
tests. 

Beginning in thel950’s a major and often contentious debate was sparked by scientists, 
such as Nobel Prize winners, Herman Mueller, and Linus Pauling who warned that 
radioactive fallout fi:om testing was harming human health across the globe. The AEC 
and its scientists vigorously defended the tests claiming they posed little if no harm. 
"There developed what I consider to be a strange psychological frame of mind," Dr. Karl 
Z. Morgan, founder and director of the AEC’s Oak Ridge Health Physics Lab reflected 
several years later. "It became unpatriotic and perhaps unscientific to suggest that atomic 
weapons testing might cause deaths throughout the world from fallout." Morgan found 
many of his AEC colleagues holding "onto untenable and extremely shallow arguments 
[and making] comparisons with medical and natural background exposures as if they 
were harmless." ^ Official repudiation of the AEC’s claims about fallout came in 1997, 
when the National Cancer Institute (NCI) revealed that atmospheric nuclear weapons 
detonations at the Nevada Test Site resulted in significant radiological contamination of 
the nation’s milk supplies. NCI researchers estimated that fallout exposure to Iodine -131 
from Nevada tests might cause 1 1,01)0 to 212, 000 excess thyroid cancers in the United 
States. 

Other factors included the curtailment of fissile material production for nuclear weapons 
and the emergence of the U.S. nuclear power industry. By 1964, the U.S. nuclear arsenal 
was shrinking as more accurate delivery systems were deployed. This in turn, 
significantly reduced demand for plutonium and highly enriched uranium - leading to the 
closure of several large production reactors and radiochemical processing facilities. 

Concurrently, dozens of new power reactors were now planned for construction in the 
United States. The AEC, which was responsible for commercializing nuclear energy was 
gearing up to accommodate this major growth, while setting the stage for a new 


United States Congress, House of Representatives, 106“ Congress, 2"'“ Session, House Report 106-782 - 
Asbestos Compensation Act of 2000, July 24, 2000. httii:;ythomas.loc.eov/cgi- 
biiv'cpauerv/T?&rei>ort=hr782&dbnatner-l 06& 

Karl Z. Morgan, "History of Developments in Nuclear Safety and the Development of Tnteruational 
Standards," unpublished article submitted to Energy Department's Office of Consumer Affairs, December 
1980, p. 2. 

^ Steven L. Simon, Andre Bouvillc, and Charles E. Land, Fallout from nuclear weapons tests and cancer 
risks, American Scientists online, Vol. 94. No. 1 P. 48 

http ://www.americansc ientist. org/temnlate/AssetPetail/asseti ri/'48 543?flil ltext=true&nrint=ves 
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generation of reactors that would use plutonium as fuel. To pave the way for these 
developments, the AEC needed to strengthen its credibility. In particular, the 
formalization of occupational radiation protection standards in 1959, which limited 
annual external exposure to 5 rem* per year, provided a necessary framework for both 
the continuation of civilian and military nuclear energy activities. 

AEC managers received assurances from its scientific advisors that Mancuso’s work 
would not lead to unpleasant surprises. In his 1980 paper about the Mancuso affair, 
Theodore D. Sterling, public health professor at Simon Fraser University in Canada, 
explores this concern and concludes: “It was firmly believed by all scientific advisors and 
by management that the study design was not adequate to lead to [findings of adverse 
effects]. Rather, the study was implemented and supported for frankly admitted political 
reasons” (original emphasis). After initiating the study, some AEC officials referred to 
it as "Mancuso's folly" and openly viewed it as a public-relations sham. The political 

need to have Mancuso continue this study is reflected in review comments made in 
November 1967, by Dr. Brian MacMahon an AEC consultant from Harvard University. 

In my opinion this study does not have, and never (in any practical sense) will 

have any possibility of contributing to knowledge of radiation effects in man I 

recognize that much of the motivation for starting this study arose from the 
‘political’ need for assurances that AEC employees are not suffering harmful 
effect. 

MacMahon was seconded in November 1967 by Dr. William Schull, a geneticist who had 
worked on the Japanese Atomic Bomb Survivor study. Like previous advisors, Schull 
was interested in protecting the AEC against compensation claims. 

It seems highly improbable that if one went through the mechanics of calculating 
the kinds of radiation effects, which a study of the present magnitude might 
detect, one would be led to conclude that the undertaking is a hopeless one. 
However, as earlier recognized, it may have other merit in that it may provide a 
firmer basis for settlement of claims against the Atomic Energy Commission. 

During the 1 960’s and early 1970’s, Mancuso compiled data on workers at several 
facilities. He focused on the Hanford site in Washington State and the Oak Ridge site in 
Tennessee because they were the oldest and largest federal nuclear facilities. Throughout 

* Roen^en equivalent for man, a roentgen (an international unit of X- or gamma-radialion) adjusted for 
the atomic makeup of the human body. 


Theodore P. Sperling, The Health Effects of Low-Dose Radiation on Atomic Workers. A case study of 
Employer Directed Research, International Journal of Health Services, Vol 10, No. 1, 1980, PP 37-47. 

Thomas F. Mancuso, interview, October 1980 


™ Ibid. 
’’ Ibid. 
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this period, AEC officials were eager for him to publish. “Repeatedly .. .1 had been urged 
by [the AEC and its successor the Energy Research and Development Administration — 
now the Department of Energy] to publish in seientific journals, the negative findings of 
the progress reports, and I refused to do so,” stated Mancuso. “1 believed that the findings 
would be misleading, no matter how well qualified in the presentation and could be 
misused.” 

By February 1973, Dr. Sidney Marks, Mancuso’s AEC worker study contract officer 
grew frustrated and suggested “early replacement of the contractor.” 

Unless an immediate replacement [for Mancuso] is found, a public charge may 
be made that the AEC is stopping the program out of fear that positive findings 
may emerge. Overtures to possible candidates may be carried out in a clandestine 
atmosphere. . . . ^^ 

Nonetheless, AEC officials tolerated Mancuso’s reluctance to publish until the situation 
was abruptly transformed in late June of 1974. This is when Dr. Samuel Milham, an 
epidemiologist with the Washington State Department of Social and Health Services, met 
with AEC officials to report findings of a study he had just completed. Encompassing 
300,000 deaths from 1 950 to 1974, Milham compared the mortality of different 
occupations in the state and found that: 

Men who worked at the Atomic Energy Commission Hanford facility in 
Richland Washington showed increased mortality from cancer, especially in men 
under age 64 at death. An excess was seen for cancer of the tongue, mouth, and 
pharynx, colon, pancreas, lung and bone. Excess mortality was also seen for 
aplastic anemia and amyotrophophic sclerosis. . . . ^ 

He concluded that, “since the Hanford facility is involved in the handling, fabrication, 
processing and storage of an array of radioactive materials, most of which are of proven 
carcinogenicity, I suggest that these materials are the most likely source for the observed 
cancer excess.” ”At the meeting in Richland Washington, Milham recalled that the 
atmosphere was “like a funeral, quiet, no smile. . . . The impression I got at the meeting 
with the AEC was that the release of my finding might cause concern and problems in the 
industry After the meeting Milham decided to not to publish his findings, “because I 
was convinced that the appropriate population-based studies were in progress [under 
Mancuso’s direction], I felt that publication of my findings at this time might disturb the 
continuity of the study in progress and might cause undue concern in workers.”” 


32 

33 

34 

35 
>6 
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Statement of Dr. Thomas F. Mancuso, M.D. Effect of Radiation on Human Health 1978. p. 544 
Effect of Radiation on Human Health, P. 750. 

Statement of Samuel Milham, M.D. Effect of Radiation on Human Health 1978, p. 495. 

Tbid. 

Milham, Effect of Radiation on Human Health 1978, P. 495-496. 

Ibid. 
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Shortly after, Mancuso “was on the phone by the hour over a period of weeks” with AEC 
officials in the Division of Biology and Medicine. Dr. Sidney Marks, Mancuso’s AEC 
contract officer, urged Mancuso to endorse a draft press release which stated “there is no 
evidence of cancer or other deaths attributable to ionizing radiation occurring more often 
among Hanford workers.”^* But Mancuso refused explaining to Marks that Milham’s 
findings could not be dismissed because they were based on more recent mortality data 
Mancuso had yet to obtain. Furthermore, Milham’s study included construction workers 
at the Hanford site, which were not part of the AEC-sponsored study. Hanford 
construction workers, according to Mancuso, were “acknowledged to have more 
exposure” than operators, and his repeated attempts to have this group incorporated into 
his study over the years were denied.*’ 

It was then that AEC officials skirted to end their relationship with Mancuso. In the 
summer of 1 974, the AEC initiated a process to transfer a major portion of Mancuso’s 
study to Oak Ridge Associated Universities (ORAU) in Tennessee. For several years 
AEC, the National Aeronautics and Space Administration (NASA) and the Defense 
Department sponsored studies involving total body irradiation of animals and dozens of 
human patients in specially designed radiation chambers at ORAU, but funding for the 
research program was about to end. According to a 1975 report to NASA, ORAU study 
director, Dr. Clarence C. Lushbaugh, justified the experiments in part because, “unbiased 
clinical observations were sorely needed to defend existing environmental and 
occupational exposure constraints from attack by well-meaning but impractical 
theorists."^'' 

Termination of this study was prompted in April 1974 by a critical extramural medical 
review, which gave it an “unfavorable rating.” The panel reported that “the clinical 
facilities were substandard with respect to licensing and accreditation guidelines.” ‘"fit 
particular, the reviewers took issue with the cEnical hematology program and sloppy 
research practices that may have endangered patients. Underneath the wood floor of one 
of the radiation chambers in which cancer patients were treated, researchers suspended 
cages of mice — creating sanitary hazards. According to the review: 

. . . animal caretakers enter the area twice a week to change the cages and provide. 
Dirty cages are taken through the patient area to an elevator and on to the cage 
washer. . . This entire arrangement seems questionable because of the necessity of 
transporting animal, animal wastes and equipment through areas used by patients 
who frequently have compromised host defense mechanisms. Also this area 
would appear to be highly prone to severe infestations of vermin.''^ 


Mancuso Statement, Effect of Radiation on Human Health, P. 559 
^ Mancuso Statement, Effect on Radiation on Human Health, P. 531. 

Studies Relative to Radiosensitivity of Man: Based on Retrospective Evaluations of Therapeutic and 
Accidental Total-Body Irradiation, Oak Ridge AssociatedUnivetsities, (NASA-CR-144439), pp. 6-S. 

U.S, Atomic Energy Commission, Extramural Reviews of Oak Ridge Associated Universities, Specific 
Comments on LETBI and METBI Programs, April 16, 1974. 

" Ibid. 
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“In view of accepted therapeutic modalities,” the reviewers reported, '*zthical questions 
were raised with respect to the protocol employed in these studies" (emphasis added). 

Despite these problems, AEG officials appeared more interested in shoring up ORAU 
with new work. This was underscored by its decision to award ORAU with a large 
contract without the benefit of peer review, scientific protocol, principal investigator, and 
to an institution which had not performed epidemiological research before. '^According 

Ibid, 

Effect of Radiation on Human Health, p-783. Hearings before the U.S. House Energy and 
Subcommittee in February 1978 explored the process in which the contract Mancuso held was transferred, 
The questioning of DOE offlciat, Dr. Walter Weyzen, and Dr. Sidney Marks, then at Battelle, by 
Subcommittee Chair, Rep. Paul Rogers is most revealii^: 

Mr, Rogers: So you didn *t know the person who was going to be charge of the 

study, but you transferred it anyway? 

E>r. Weyzen: Tt was trati.sferred, yes, sir, 

Mr, Rogers: And you did not know who would be the chief investigator would 

be? 

Dr. Weyzen: Certainly, 1 didn’t know at the time, 

Mr. Rogers: Did you, Dr. Marks? 

Dr. Marks: May I say that the decision to transfer would be contingent on proper staffing. 

The transfer was not made in March 1975. Discussions were held at the time in 
anticipation of the transfer on July 31,1 977 if proper staffing were developed. 

Mr. Rogers: Then you told me before that the judgment was made to transfer the study back 

then, but you didn’t even have a chief investigator. And now you come and 
divide it up again, where you have Dr. Marks at the meeting who is beneficiary 
from his corporation and you have Lushbaugh, w'ho is a beneficiary. That group 
gets together and divides up a study, without any peer review. 

Dr. Marks: Mr, Chairman, at the meeting of September of 1977? 

Mr. Rogers: Yes, 

Dr, Marks: The question of dividing up the study did not come up. The session was largely 

devoted to questions regarding the data base and the manner in which the study 
will be heard, carried forth in the future. 

Mr, Rogers: Well now T thought Dr. Weyzen told us that it was on that basis that he made the 

judgment for separating the study. 


Dr. Weyzen: 


That is correct, sir. 
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k) a memorandum prepared by the division of Biology and Medicine in January 1976, 
“Since ORAU medical division has been informed that, if they developed (he necessary 
expertise, the health and mortality study will be transferred to ORAU and is to be phased 
in during the last year of Mancuso’s contract which would begin in August 1, 1976” 
(emphasis added). 

The AEG also took steps to move Mancuso’s research to Battelle, which ran the Hanford 
laboratory. Dr. Ethyl Gilbert, a statistician working for Battelle at Hanford’s Pacific 
Northwest was first tasked review the Milham study. Around the summer of 1975, 
Gilbert submitted her analysis, in which she stated, “Our data exhibit no clear-cut 
relationship of death from cancer and radiation exposure’’’^ A key table in her study, 
however, did show a relationship between radiation exposure and excess deaths.'*^ 

Alex Fremling, the AEG Manager at the Hanford also reached a much different 
conclusion than Gilbert when he reported "tiiere is a relationship between cancer as a 

cause of death and the total dose of external radiation received the message is clear that 

Battelle's data suggests that Hanford has a higher proportion of cancer deaths for those 
under 65 than the U.S." . . .even more disturbing from our standpoint" was that "the 

analysis tends to show a much higher incidence of certain types of cancer" at doses below 
official limits.''® Fremling continued, "We hoped to get a good answer to the Milham 
report, and instead it looks like we have confirmed it." The Battelle study remained 
buried until it was srdrmitted into the record by Dr. Milham at 1 978 at a hearing of the 
U.S. Congress.®’ 

In March 1 975 the Energy Research and Development Administration (ERDA), the 
AEC’s successor, informally notified Mancuso of its intentions when he was asked at a 
meeting by Marks “you don’t want to continue on with his project do you.”®^ Mancuso 
replied “clearly and definitively” that he wanted to devote the rest of his professional 
career to this research. But, Mancuso knew the die was cast after his colleagues 
approached Dr. James Liverman, Director of AEC’s Division of Biology and Medicine in 
1975 and were told that an administrative decision to give the research to Oak Ridge 
Associated Universities and Battelle was aheady made. In January 1976, the University 


Effect on Radiation and ttiiman Health. P. 533. 

■"Milham Statement, Effect on Radiation on Human Health, p. 514 

Millham Statement, Effect ou Radiation on Human Health, p. 5 1 6 According to this table. Workers who 
received the highest dose of 2.14 rems or more ten years prior to death showed elevated death rates tor al 
cancers (27%) colon cancer (200%), pancreas (52%), lymphosarcoma (334%) and other lymphatic cancers 
(783%). 


Draft AEC Memorandum, from Alex Fremling, Director, Atomic Energy Commission, Richland 
Operations Office, July 17, 1975. 

" Ibid. 

™Ibid. 

Effect of Radiation on Human Health pp. 515, 5 16. 

“ibid 

“ibid. 
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of Pittsburgh was formally notified by tbe Department of Energy (DOE), which 
succeeded ERDA, that it would not renew Maneuso’s contract when it expired in 1977. 

In March of 1 976, Mancuso asked Dr. Alice M. Stewart and George Knealc, her 
statistician from the University of Birmingham in England, to analyze his data. Dr. 
Stewart, a member of Mancuso’s advisory committee, was internationally recognized as 
establishing the link between fetal x-rays and childhood cancers. Since 1955, when she 
and her colleagues first reported this finding, Stewart had constructed one of the world’ s 
largest epidemiological studies of low dose ionizing radiation, the Oxford Survey of 
Childhood Cancers. 

By the summer of 1976, Mancuso Stewart and Kncale produced a cohort analysis based 
on 3,710 deaths among Hanford workers collected up to 1973. They found a 5 to 7 
percent excess in cancer deaths attributable to radiation. Workers exposed after the age of 
45 showed higher sensitivity to cancer. Most significantly, the risk of dying from 
radiation-induced cancer appeared to be about ten times greater than current protection 
standards assumed. As soon as the analysis was finalized Mancuso and his colleagues 
briefed the Energy Department, in the October 1976. “They were clearly unhappy," 
Mancuso said. "They urged us not to publish. . . . My job in their eyes was simply to 
transfer the data to them."^^ Present at the meeting was Sidney Marks. After helping to 
orchestrate Mancuso’s firing, Marks left his government employment in June 1 976 to 
administer the Hanford worker study at Battelle, Miere Ethyl Gilbert worked under his 
supervision.^^ 

By the fal I of 1 977 Mancuso's research funds had run out. In November he published his 
paper in Health Physics, creating a firestorm of controversy. Though he continued to 
draw a salary from the University of Pittsburgh, Mancuso had no fimds with which to 
continue his research. Though it was a bare fraction of what was needed, Mancuso began 

Effect of Radiation on Iluitian Health, p. 554 

Thomas F. Mancuso, Alice M. Stewart, and George W. Kncale, "Radiation Exposures of Hanford 
Workers Dying from Cancer and Other Causes," Health Physics Journal 33, No. 5 (November 1 977) 


Mancuso Interview, September 10, 1980., 

Effect of Radiation on Human Health., P. 719 
Hearing Fjtcernt: Ouestioninn of Dr. Sidney Marks by Congressman Paul Rogers 
Mr. Rogers: When did yon leave ERDA, Dr. Marks? 

Dr. Marks: I left in June 1 976. 

Mr. Rogers: When were you hired by Battelle? 

Dr. Marks; June 1976. 

Mr. Rogers: Are yon now doing part of the work that was originally covered in its contract in your 
organization? 

Dr. Marks: I am assisting Dr. Gilbert. She is the principal investigator. 

Mr. Rogers: Is it under your supervision? 

Dr. Marks: Only in the sense that all environmental heath and safety work is under the supervision of — 
Mr, Rogers: That is all I am asking. Is it under your office, as I understand it in Battelle? 

Dr. Marks: Yes it is. 
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cutting into his personal retirement money to continue working on the Hanford study. 
Meanwhile the federal government persisted in its attempts to take the data away from 
him and most disturbingly, to destroy data Mancuso had collected. 

Upon assuming control over the DOE worker study, in 1977 Dr. Lushbaugh, Chief of 
radiation studies at ORAU, proceeded to shred and incinerate medical records from the 
Oak Ridge Hospital preserved by Mancuso. All told, 21 out of 40 filing cabinets 
spanning the period 1 952 to 1961 were destroyed. Mancuso took custody of the records 
after the old hospital, owned by the federal government, was transformed into the 
Methodist Medical Center. In November 1985, when allegations were made about the 
destruction, Lushbaugh claimed “we would never destroy these rccords.”^^ Several days 
later, ORAU officials conceded that the records were destroyed and they were unaware 
they had been set aside by Mancuso. In his final report to the DOE in November 1977, 
Mancuso had clearly identified these records as part of his research program. 

But in early 1978, the Energy department had come under Congressional scrutiny for its 
handling of Mancuso’s contract. At the hearings before the House Energy and 
Commerce Subcommittee on Health and the Environment, it was brought out that the 
Energy department had not informed Mancuso of the ostensible reason for his 
termination — ^that being his “imminent retirement” at age 62 from the University of 
Pittsburgh. Mancuso only learned of this reason in Septemberl977 in a letter fi'om James 
Liverman to Karl Z. Morgan. However, the AEC had not bothered to learn the 
university’s policy, which set the mandatory retirement age at 70 years. 

In his testimony to the Subcommittee, Liverman backed away from the excuse of 
Mancuso’s "imminent retirement.” Instead he charged that early peer reviews of 
Mancuso's work had been critical of him, when in fact they had lauded his capabilities 
and recommended that the study be continued under his control.®^ In the course of the 
hearings. Subcommittee Chair Paul Rogers (D-FL) concluded: 

It’s the most disordered, unstructured mess that I have looked into some time. If 
our research programs are being carried out in this manner, where you just take a 
study from one scientist and give it to another group without knowing who the 
principal investigator will be or his qualifications, this is a veiy inefficient, poor 
way of managing a research program and is not a competent way to spend tax 
dollars,^^ 

Congressmen Paul Rogers (D-FL.) and Tim Lee Carter (D-KY.) subsequently reported to 
Energy Secretary Schlesinger, that the justifications for the decision to fire Mancuso were 


Interview with Lushbaugh, June 3, 19S9. 

Kichard Powellson, DOL health data destroyed, probers told, Knoxville News- Sentinel, November 1 5, 
1985. 

Richard Powellson, Agency destroyed OR heath records, Knoxville News- Sentinel, November 21, 1985. 
Letter from: James Liverman, Director of Division of Biology and Medicine, Atomic Energy, 
Commission, To: Karl Z. Morgan, Neeley Professor, Georgia Institute for Technology, September 8, 1 977, 
Ibid. 

Effect of Radiation on Human Health, p-783. 



114 


14 


"not supported" and the decision to transfer Mancuso's study to Oak Ridge was "highly 
questionable at best." The whole process, (hey said, reflected "serious mismanagement 
and is of highly questionable legality." 

In 1979, in response to Congressional hearings regarding the handling of Mancuso’s 
contract and revelations about radiation exposure to military personnel and civilians from 
U.S. atmospheric nuclear weapons tests, a Federal Interagency Taskforce on Ionizing 
Radiation was convened by Pre.sident Carter. The Taskforce, chaired by Health, 
Education and Welfare Secretary, Joseph Califano, reported in 1980 that the Energy 
department maintained a virtual monopoly over the funding of radiation health effects 
research; and that DOE had a potential conflict-of-interest between its missions of 
military and civilian nuclear energy development and assessing their health impacts. 
Califano proposed removing radiation health effects research from DOE's control and 
placing it in public health agencies.^^ 

Even so Mancuso continued to face opposition. He managed to continue the study 
through private donations and his retirement money until labor unions pressured the 
National Institute of Occupational Safety and Health to reinstate the study in August 
1979. This lasted until the spring of 1981 when the Reagan administration informed 
Mancuso his funding would once again be terminated. 

Despite the difficulty in obtaining funding, Mancuso, Stewart and Kneale persisted in 
their research and publications in the scientific literature. “ ” “ By 1 990, the Three Mile 
Island Public Health Fund, established as part of a legal settlement resulting from the 
Three-Mile Island nuclear accident in 1979, funded the continued work of Dr. Stewart 
and Kneale. While strongly supportive of their efforts. Dr. Mancuso had effectively 
withdrawn from the work, as a result of the difficult experience. However, in 1993, 
Mancuso published an analysis of Hanford workers, which clearly indicated that he had 
not given up the struggle. 

The search for the biological effects among worker cohorts has been mostly in 
terms of mortality experience. Yet it is well known that the primary and 
secondary causes of death on a death certificate do not reflect the diseases or 
illnesses which may have occurred prior to death.. .The consequences have been 
the underestimation of the true nature and magnitude of occupational health 
effects when based solely on death certificates... The death certificate provides a 


’’’’ U.S. Representatives Paul Rogers and Tim Lee Carter, letter to James Schlesinger, secretary. Department 
of Energy, May 4, 1978. 

U.S. Senate Committee Report 1989. 

Mancuso, et al., "A Reanalysis of Data Relating to the Hanford Study of the Cancer Risks of Radiation 
Workers," International Atomic Agency Symposium Proceedings on the Late Biological Effects of Ionizing 
Radiation, Vienna, Austria, 1978, IAEA-SM-224/510. 

Stewart, et al,, "Hanford Ilb, The Hanford Data--a Reply to Recent Criticisms," Ambio 9 (June 1980). 

"Hanford III, a Cohort Study of the Cancer Risks from Radiation to Workers at Hanford (1944 to 1977 
deaths) by Method of Regression Models in Life-Tables," British Journal of Industrial Medicine summer 
1981. 
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gross underestimate of the biological effects which may have occurred in that 
population. 


The Aftermath of the Mancuso Affair 

The contract with Dr. Mancuso was in a sense a failed experiment by the federal nuclear 
program to enter the mainstream of public health. Most importantly, the Mancuso 
contract deviated from standard practices established by the nuclear weapons program in 
which a system of “in-house” contractors whose existence depended primarily on the 
federal nuclear program was fostered deliberately. By terminating Mancuso’s study the 
Department of Energy returned to business as usual. But, as events unfolded, the federal 
nuclear program never truly recovered from the aftermath of this failed experiment. 

In 1989, in response to Congressional pressure and a growing lack of public trust. Energy 
Secretary James Watkins convened the Secretarial Panel for the Evaluation of 
Epidemiologic Research Activities. The Panel reported that Energy’s research lacked 
coordination and suffered from lack of peer review and competition for funding,™ In 
1 990 DOE entered into a formal agreement with the Department of Health and Human 
Services to manage and conduct DOE worker health studies paid for by the Department 
of Energy, Since that time, these studies were obscured from public attention and went 
unappreciated. This all changed when the Secretary of Energy, Bill Richardson, 
announced on July 14, 1999 that the Clinton Administration would seek to establish a 
federal compensation program for sick Energy Department contract employees. 

In early 2000, the Department of Energy compiled a selected group of health studies of 
Department of Energy contractor employees from the most recent editions of published 
articles and unpublished technical reports. Additional recent published studies were 
obtained from peer-reviewed scientific journals. Based on the studies complied, this 
author analyzed twenty-seven studies of workers at DOE sites and nuclear sites in the 
United Kingdom and Canada. 

All told, workers at fourteen DOE facilities were found to have increased risks of dying 
from various cancers and nonmalignant diseases. ™ 

88 s^^^iThey include: 


“ Themas F. Mancuso, Methodology in Industrial Health Studies: Social Security Disability Data and the 
Medical Care System, American Journal of Industrial Medicine, 1993, 23:653-671. 

David Richardson, Low-Dose Radiation Exposure, Public Meeting on Worker Health, September 25, 
1997, Transcript, hup :/.^uw\v.sea-us. oru.aiiyroxsloD97.hd ave 3.htm 

’’ Thomas F. Mancuso, Alice M.. Stewart and George W. Kneale, Radiolion exposures of Hanford workers 
dyingfrom cancer and other causes. Health Physics 1977,33:369-385. 
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• The Hanford nuclear materials production site in Washington, 

• The Oak Ridge National Laboratory in Tennessee. 

• The Oak Ridge Tennessee Eastman Electromagnetic Separation 
facility (TEC). 

• The Oak Ridge Y- 1 2 weapons facility . 

• The Oak Ridge K-25 Gaseous Diffusion Plant. 

• The Feed Materials Production Center in Femald, Ohio. 

• The Los Alamos National Laboratory in New Mexico. 

• The Linde Air Products uranium processing operation in New 
York. 

• The Mallikrodt Chemical Works in Missouri. 

• The Mound Laboratory in Ohio. 

• The Rocky Flats facility in Colorado. 

• The Savannah River Site in South Carolina. 

• The Rocketdyne/Atomic International Facility in California. 

• The Lawrence Livermore National Laboratory in California. 

By the end of the 20*’’ century, the Department of Energy (DOE) occupational 
epidemiological studies constituted one of the world’s largest and most extensive follow 
ups of people exposed to low-level ionizing radiation and other substances. Dr. Mancuso 
had put in place a foundation that eventually provided a basis for the study of some 
600,000 people who worked for federal contractors at industrial and research sites. 

In December 2000 the United States enacted the Energy Employee Occupational Illness 
Compensation Act. The law represents the first time any nation has officially 
acknowledged that its workers were harmed from the production of nuclear weapons; and 
has established a entitlement program to compensate workers and their survivors. All told 
some 700,000 people who worked at over 300 facilities in the United States can file for 
compensation. 

This unprecedented law would not have been possible without the pioneering work of Dr. 
Thomas F. Mancuso, who passed away on July 7, 2004 at the age of 92. 


Donna Cragle, Kathryn Robertson-Demeyers, and Janice P. Watkins, Mortality Among Workers at a 
Nuclear Fuels Production Facility: The Savannah River Site, 1952-1986, Oak Ridge Institute for Science 
and Education, (submitted manuscript). 
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DF, Reynolds PJ. Investigation of an excess of melanoma among employees of the Lawrence Livermore 
National Laboratory. American Journal of Epidemiology 1997; 145:524-531. 

DF, Reynolds PJ. Investigation of an excess of melanoma among employees of the Lawrence Livermore 
National Laboratory. American Journal of Epidemiology 1997; 145:524-53 1 . 
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The groundbreaking contributions to occupational cancer epidemiology that Mancuso left 
behind remain today as primary sources used to protect the public and workers, as well as 
for compensation for illness and injury. “He was for a half century a leading light in 
occupational epidemiology," wrote public health physician Michael Gochfeld in 2005. 
While Dr. Mancuso may be most remembered for the controversy surrounding his last 
struggle to bring the risks of radiation in the nuclear work-place to light, his quest for the 
truth and his deep respect for working people will serve as his lasting heritage. 


Gochfeld 2005. 
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a nployo M Ooetyitioiiel Dlnai C om p e n uti ai Rr^pim Act 

■ S3?J»3in&lIooeodUimftrOWCFii^inhdttttkaorfteB^ 

Act. bKln&v 132.643 nflUco nd 304 FTB ibr Pttt C lod S5J50 rnOfien aod 17 

FTEftrPmB. 

• Prft|nuiIttroetfw«»4Si^MMt-Sl?.0SlBintMasdS3|1r& Tfaici&dodM 
3400.000^ servoi. ESAlinq«e5wdio0evetep»;piltttoiiM«meou0ruivadeitt 
eerws owaibir^fearpcaioil 
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• Lagfabdyt jprqpofilfc Tbe3007ftiit|«iiBtt>eiD<ML.^ccBdnMto<»<d{’^ifli 
CoD^essngv^lifliUiiMioteerTi^iiolitfpiii efehOdlibotiadMiMfiBnda] 
Ikim; end nftin tp tapiiM the afSdoiT; fl& 9 eii» nj 
FECAaadfilidfiLuQ||»ptms. - 

• ]>SCAlMB«Atnlbmt. 11 » 2007 Bud^^i|ilikindttd»c 3 MnfiitoFECAi» 
tspw biaA ftlnns, d(W ffivQ]0W diiaii, Md tadiute tfw 

smwture. Notato’AnI>tccBte$^»D^di^pnvld»flRaSaiv|ii|SMdii»cfibr 
ihit ppcdci|t Ibr Jadurictt fa 2007 


• BfadiLupflMiAJlHjriniuiFndlUflBudaf. ll}ft 2007 Biidietii 4 &ieifn|io«. 
Icgtsfatfan Id MWMM BlMk bsi Dfaabffiv Itaw d«bt IbeDipattBem 

it lecof^Nd fir to «0fafO to gita CofVMrieaa} iipnm far fafa idboBi «id riMidd 
cQoifattft ia woik le MWt Hit 3915 - Bfack tn| DwUUty Trait Pa4 Dbfa 

ItMTUHOlfatAft 

Fr«eruB HftttiiMfttit 2007 cMfaun msw bc i da falMtof wf<bi«9aRt»n^or 
ccMB^cmna cf ESA ynfHBBi. 



CtBtnd MM pr«r,imliig caafatt ^mtBSAfawaddagiotdA'iucpBittd 
i ipp teBatf p doafawmi^ii*dtetlaoiBBiIa>oa ctl fatt jiffrirf i itfag BMtrta;«OBWiM 
nmiln, tad BSa fa nquMid to pipvide pedodle itaiu* r^ont OR fti itMi. 


• Batnp giplpyoii Occupaifaaol HhuM C w aj ^ wdoa Frograa Art (HOICfA) 

• EBOICPA>ortBbon<Bttthoiitbftedwi|nitfaftofSlporial 8 iywBoCBhorti(gQ. 

ri^ AAnh fa tH Jl ^ ixitl eawMia a IPMte 

\ Hin, nd&aqvMdmkgiopOoMifaidolfafatnRhaprocoJimtoeaBtaDirowfafa 

OaeoaaofbnrfHsyioviMfardiepiopaBi DiicuidoitsmMlUmMio.fait«ttl 

favdvo, iheftHoadBifivo opdoni: 

1. Ko^rfro AdafalttOifap dwtiaao o^SBC daiiiiiliiotfum 

2. AddannylfaMaaotaaanbcnWpafFreilffaitt'sAdvfaoiyBoirriaa 
Radlitfoa nd VoifcirNciIih; 

3. lUoidnonot^odlMdiovkwbyeuuJdecxpafaarSBCwonuQaditiattby 

HIOSH; 

4. Ro4i|B«NIOSHioa|iply'^GOifliaoffamt*iufasiitd6on^ 

AdvlMQr Booed’* eoBneUTt «&d 

5. Ro^diotfattraOfiHdooMiattmtboihf ft'ttproflltf osdfinhardoi* 
roeoanetion fiddneo 41* bilifMt. 


■ PARTuactnaoBtL ESAfacMouniedioijofJiMM^'ole^iiidcfaUbenfaly 

TtOflaMpoodoi^ mod* ia PAkT an i fer wh of h* oeih»hao. Wo Jpqfc jbmiri 

10 iradefag IXB. OP adi ^tboK nfenu. 


n 
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o OI^p*rffnMae«tMUiirM«iidfD^cptBdvtpropMBC7tIiiat{oikAsthe 
OLMS 2006 PART usessmeot jbup^, tht ibsttiee of rigocooSt nliiUo rnuU-yeir 
petfbmKKtvoitnmdmabMaf^dlhmwmasm-pnpmjtiSonimet 
5aUy ttd •tStedytfy. AdditiciMlI)^, the PART usosmuat found Our OtMS 
IftMiaippraimitepexlisniumeeiir^teOieimModeDiociicyaedvs^ By 
Fdxnip 24, 2006 OU^ 4)ouU {roposB new, nuld-yeir perforawKC 
w^utaowlxidieanJbrUBiondsmoen^ PiniUy^isroeoauacadsdiatbr 
part nseoMooat. OLMS tbould jAm lo coodaa in ind<pfni1<M pronnni 
cviiuMloiL AnifNbleoittZieiadqieiklauprogiimrviAudonpoeead^ 
provided by Muck 24, 2006. 

o LoBCiWecwBpreliciuiMevBloatfoK. A$dio(«ingeborePARTuK8a!iea&r 

•2006 finsA die itecDceof a eaiBpebeDih^ ovaMoo on ptognim cu^uBSk 

oatBumw, dost-aflferfvepege, eg efBdeacy. Tlie|irogitmU«<wweafAaMdftr« 
brohdereeope evalutfkm to cop y ir e in pto^oBi** egfoedvone aod efBden^ 
wM) odMT jdxaQir pcogruns end presraiB 'vdll eoniinae to oMaplets « ceninet 
fig «D outride ovihaiion. 
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'~y] 1 3 , 2 (D 0 


0 (ndUAj ^ojmlo , 


U]i (SUii i'lttm-h-tMi 
/kMCULeMjui ^ 




AAi Hiu hji-idL StuJiCim Yii - 9 -i! 2 jmj 2 ju 
A^ ldlCi^Z'usy^ 


1 ^ ^ I'^oAf-a^ (X* 


Y 

fUv>v-(t- 4 /) i)^ (f)(yu/vujv '-vmMujua <ra Tiu.* 
^ ^ 'f'fa t-Pfi 


4L 


Yi.zr 4 i^p Ci^u^ 


lll{ajM\ 'iXi. ^ 

tMt&KltaAi-ci w 4 i,<d- 'fo ^io fJU^. Mom^ 

'f LiTtCwA , vtUi. ^ A/M_j UM.i^J-’‘-^^!^‘-'t<jL I 


VU.(MX < 1 A 4 . 


d. 


6l>i,«/n. wn. !l*flj!j jwwrzJ?^tj (a£A-ui-\u;j 

MWd c*'. 4 ld>^,'+Wridixj 

^ ^ 0 ^ tO<wA^ 

, )4tvvu«s , a-uAt m<-iclsA^ w^^ld<^ A 

.kr&.&kj "h: tU lOtXA. 

AuAMW Yiu StxaJ- nt^oJU, ^ <ruA. I.i><riiu^ uj€LUX'^^^<»'^ 
L'JwJivJua 

kAA-mxAxAji^ 4jLffYy\ '^'oJiM-UA^k uJ^ 'Hui^iJL iL^td 

fi-tAAAXfU^ uaXu>^ Xeyi^^ uH “-A^iytMc-piou-d d-h unnJi-^ 

i/o-tiu_ ji^Oc>«ji-.cC '-O/o '^-kuA. i^AAViX^c^'-it 4a-A.A/vt-^l £ju>t^ 


aJiX 
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unrvVw^ JUJuA iUU a^, 

^ OJtw 

h-O l/l^uryuXjs^uXu ^ . 7^ -2-a-tiju) 

Ij^lLaAA iT)^ <2^ rj^ (2t^ U}&M. ^KCyiJXa^A. 'Qtl 

U a. Jl-CL^ ^ 

('f\.a/Wxi i^^-O-^cLo '~liijjrAh Sl>iilstf dAJL . 

'sr^AuU '^ovi/yu-*^ £AHrt-WA/i a. diXtiJ^Ad. 

■^eA^UXCLi 'f'Liia ^ujuX ^ ^WtLtiloi^ 

-tie UAUiMJJMc-t^ 

^ ^ C^rhy^t 

iWs :?2 ^^2:<xi3l5vi 

Qm/Maj'. Ox ^ zaytAfiAxe^yi<-cCi- Um^ e.a»UJi^ 

P^i4 S’. 

'^^u ^ :z7. ^axtuixfi . 

I PA«ja^ iw id.4^0«^ f '^^"srrir 

, qW ^ 7-^ s.^LfMJu^ fwtsii 

O'CtK. Ixo j^ujnlh.<fyv . O^JUU UTCnJuA^ 

^fi<L U)/ rio iknAOAKjiVM/ s^fcrxxA oAI'H-ua. 
(MaOMsO ll^.eiLj ^iHu Ut^judfi^ - 

HoJJLiU., Cof«v\j ^Aajtffjb- iSyfrcd.rfeA34ilt.a . 
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s 

Ui U)A^I ^&^4 M/t X'iuL ^ CidL>H^c;^^ 

-fiuuuL L a~ ^ "H-jl /^tC^ 

Zjj)£)ir tH/i-il, yyiAJ^-ks^ li^^^>- 6 -<rnjK±JL ^ n/MAtOA. 

L04A^ir>Us. ^tl^AX (^UnttaJb: tSUMJLA m.iyUL^{i£JjfiXM:: 


I V, W 

jVUt-^iJUjb: (Ulmaa 

cm UJTnM,t 4 ^ iWSvk^ 


t^/l/UtOvL^ lAu ItCouLicm L/ 0 »vli««^ 44^ lATGxk^ 

/UJ-iutd . Dn- cviB 'iAaJ- ncrju. /wl*i lA^tnJlJ 

iO-lt^X 'fe ul/ 'flu AA.£lCaL£i>MXt'^!-S'jt' 

hs-xXyi -'HtAMJ tUuX 


IIslaXa -'HtAMj tUuX 

lAA-cPCx. , mAM -MKii '^d ^ cWmjl 

/^h IcAAH krtZkr li: cAlA I/IO^ u)4t.A Jt 

Ur^At^ ^cuJ. 

"W ^ kUff uu. AvU 

(lixuAvs , ux uttiyiitA U ti«X- ' 

4- ^ ^ ck- /vuo U>-!>mM. A clAJk-citciyi 

^^^4ALtiv, a.U'^^ 'U 'ft, -Dg e 11^. 

fW aMx. 30 SAfJttcL « 

J4oyv - hWA/,jjW>» /j-jjvw^lurnu. , 'S-luLuj OM. WVcLauuu.£/ 
(H^ '•f7 > /V-acLXjJZ(sm, 'kJahXuj ipyA^. 

A®4J.aL/VAlv iLXiA-tt3lkj!_> AW.<ttOo'iXwut^ (-j at-vi 

^ N^oXaltUAW OW-anj nauXt-w 

Lu. UlAacu^ ^to-^lta. ' 
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ou. ^ ^ 

^“z CL t3«.'M.*-M . 


S. £JtA,ffyu^ _ ^r v,.Aj .^'.t77 ' ' ^n^uJum^^ ^ l<U<MA.ci (h 
CidJU-J CUi a. /ULitLiiLCiLfyi . 14 A.JUM^ ejlMAA^ ■ 


[LMtfMjj fiMAo vti lOA^ ^ ^ 1 -“I. j jl 

T^jtl 'L'Hum. Ca t/U) ^UAAjtlh/Kc^ 'L'^J jd^i€. 

'daU^Zt-i if ^ pOytil ^ ad^Jid/JUt ^ 

M ZMijA luAJa e^ ''fix du^ ^ YA &4ujlitAiUK. ad 'iiuLrkyiu ^ >^. 
<paJuiiAjU <£e4c£lu , 4t ^<Litdtf£ t'a duaMsJ. L^-ki/i [a oytltj 
O^) ^eyztJL dhMiiUA, am. ed^at^foAoJl d dUtJ dChaa 
kjtidM^'4huiiL.U ^ IfiXF'JJuniu.ja iUifl fU) eMddMv^ 

dVLtiJibViA Via {JiirfVf.. aXj JjM-o- . 0t>ynji. dg^ fiu^ 

^ O^iA (i 3 iM U) oMxMA (Mxl k, mV e jyyL^w &ixl laA Y7i^ -- 

/(H 'i^jU/, <2d2lMJ^' ^ ^clilctXiZn^ diXMMdiH^ ti&MMJio'' 

^'Aadi ^ ^-dtAx ig 'iiiiuiia 

, ojdxLyJiM^ '-h 'tixAA. ksxJj . ^ 

df flxAnl. ^ K-V( oJuAdMM. 'iutd ^ ’Caj^ 'f'^izia, 

(ffxXuaS fiojujitsai , <3^ pcuiLvtf ''Lui-ti ^xMid (Mi-ti, 

mMjUA (5Li4Ailu| VV-wv l/vL^'cliWa . s3Vu-«. CfiJUtoi^ a>^.. 
C^uujlA, dytaJuMA /Ui-diol^ zUl 4 fi^Cfun , — 

Vi1j i/UuJUjlA. Xfhk'i^. 


Vi? tjJJi' <fJ>-^2di to 'iii.idt 't'ii^sdMJLn. 

iOti\ksuy) iijV*Yk< ^j1-t?p) urxnjuci tnJ^AJuxnu imjf\tli<-6 <Jv) a^S. 

i>0 7-1 (£Abjd Wi. - 
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Lotniadi. '^AJi ., ^ ^ mwAj) 

-fc 6lJ- "flu j^nLujJLcc^ ^aSursji fUnM . 

bJx UmJud 3^c huj^ 

Ui jo ^ctv-s. Lu^AM lAU/U pC^O-iAl! 

pLcu^ urLJt t\)[6^ii- O aaA of^ 44 ^^ 

ni>\ 

udiM (SV-M^ ^ 'h /l/D&^dr do^ 

&/viii ?^emi4t '(t‘ 'i'iiA OoduM 3 'f_h 

"-Hh UJtrt-fc^ -^^vuLi doAjL ia (LeAUUjJx^ oX j 

ipaxli^ &ticu> ^ H^d 

La iAteMA.JUt!l . 4^/OS/4 Sd^dsu 'fdu^ 

As> k cH" klUM Nf-ki /vuxytdA, idtt^, i.CLAMu>t- d^ 
Oaavmjsah- odd a^ajL^ ^ jlki ^ 

/^•^-44)>L£LJvLLit32ay^ ia k. tOrtJJtj. TXwJl ^^lA-diffUsnu^ . 
hdjiOAA ryuMiLon^ 'jz>dis-^ A. jpo j^<rWKtA^ 

tUvi-ksA^ ^ j^4x-fL4j-tjjiM^ ^k<ritn q_ BouIITLi^ 

/ ^ C?./V7a f*- tj L-'-girt , 

Mtu. /i/lO&H jdi^ tyiA 

^/4i-u 5 cc-' iLiji cl^J2^4.jLi-is?^ (X J-'^ (^V^a-o.^ 

vCrtiie^ UtJrtr^JlX,*uo a~-t_ ^ 

H''Wt. uAjLI R,o:^ lyt. (Lo-vi4jOj,vu4L<:ii^^ UoAd iWi/ii 

^iM4uu^ ®45iL-iCti^CL^ la-zccir 'Till ik. 

^■|HlL, iSLiLd 'fe lST • ''RmH diAMi^ 

r4L4LAu^ ALla-£''VltLo . 




lAl-St-LSL, 


/l^ld^ S ti jdl'-^'uJLfl &eyt&IX'<xxd ^ JddAiy^ /"4jki' ( 

LLvuixA-iXcre-tl InjddjtAi d<dl> amA -sAdJuJU^ ' 
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U3^ "iuUM. %LiUi. Alices, H £V^ PA<>-i-(Ur<eilr 

Q<iuxAaj£c^ flg SCi % 'Aa^ cL. 

p-AAA-CV\ <^-€Pyyi-^AnXLZIJ-(ij . 

3 uj-cl/3 q cLAJiJLJi\M^ — 

<^, 4 ^ 16 ^ n &lu-el<. sn. a^. 

UH U^UiSu'-’kiA-b-^^ (iii- . UrzLo . 2^5 2.0o<5] (»j(- 

/' IS >34u, ^ •* Yiu^ 

SS^C. ''£cu!1' ilMAliULT^ -" 

(X '& (4Uj^ ftiuou £4_Dba , ^ ^^-t-4 

^luA kO-vn-#. (Siu/L ^ 

V’lli C)(9 L , csAtiKi 4‘^iufi' 

DM.^ ^ H . (JtlMt l/nud^^^ 0emjCUnniiJt oAn^ 

CmXu '-kux-'io) JI-7)-/fP. "P^LoXcu /(<-^lxju!l^ " (Jb4i^ ^ 

dCoAtM.. <vuJi 3" /i<jA-ot<A-44 uw-h-vt/L^ 

^fd ■'' C^A 4^ ii±j^ ci /is.d^zc/uu^ 

^ ^7 Ui/v £0^6 . 

Olio ^MjjA |pJ2->|U* '-/-UJL 

:4<MoUa .6ul UM ’■houM^ Au-ej^o^ 

<uil£ fM^ OA/rziAKl'Hi e.et£MX^ (U4i^ 

uyicih. •^XirudiUA Yl( Tai2<^4Uu. . 

fjiAX..ca^i IM< im.A a- At-bMiJ-KJLsi^ ^^Ai«S)i Ua. ^UjJLiili^ . 

'-to ''hdf'th. OHjlAyvui . flcAi avujL 

UK. Pud^l fx^tj a-iCl iXoAv/u /ktP 

-^cuM Lo^ttu^'-f-fu^ uHu^^liL OK^ 

djU^Ojuf 



135 


NGU-13-2006 14:34 


319 372 4533 P. 09/17 


ajr'i^'-A 4,((i(P-ej73. lo-ke^ 

Jzizj-t. <2aAvU 


li)k ttu lACnxh ^^sytcnvujtu. -li) 

'fiiAX ' iW^Ju. 'Hu nxjLdjJl c^Ua^i^ itM-'^euH 

(juHu-i} ^-<n Y^ulu UwtUjL^aJx. 

YHm. /l/liDS/^ cji<yix ijlfu ntt/t^ 

LOp CM7!L\Ct~^ 'i'U.iLM^l. ^OtP> ^d> Hu 

A-W-fl^u. UJ I U^Oui OZCA. "Hj, SS<5 

4P(J pfipo’^uu. flumjM. 


Q LAAAJIAjJ^ 


/IZ3 Y5-Sf-,4^.i, 
31 S2i,P7 


SH-s’^ 
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Listedbelow m teSs&u^ df StUd^ annotated by the Notional Academy of Sciences and the 
Center fia^EnvironniBnlaiHeahfa Studies that lodlcedst prostate cancer and wofkplace exposures 
among nuclear workers in the United States, the United Kingdom and at nuclear test s&es 

US Nudenr Test Sites: locreascd moftaKty from prostate cancer was seen in 70.000 military 
pcraoHndDartka ««* in p ;»"«w«^ <rf'fivctaKdearwieap«i«teaa The five svies Audy: Mortafity of 
military participants in U S nuclear weapons tests National Academy Press, 2000 

Fermald, CMmck Incr«’*«*H <fa»rii «« fixind in 4,014 males employed between 1951 

and 1$89. followed through 1^ 9. Ritz B Ratfiatfon e xp oso tc and cancer nionaliry in ur^urn 
processing workers. Epidemiology 1999; 

10(5):53i-538. 

Lawrrace Livermore, CaBfomia : Increflited inddetM^ of p mstaia cancer was seen in men_ 
employed between 1969 and 1980 Reynolds P, Austin DF. Cancer incidence among employees of 
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tiic LgwTBiee Livww uie NttioBal La bo i itey , 1969>I980. The Wcfton JoufnalofKfadicine 
1985;142(2):214>218 


gmtficwwd betii^ 1942 aid 1966 . 1493 Diqiree-EBtt WatcWna 3P, Ingle 

IN, FUUipi J. Extcrael ndiiikm cxfXHure ni nuriJlky tt ft cdhort cHTungniBm pfDGCSsii^ wocl«s 

Ainerictn Jounid oTEpidoiiiolagy 2000;)S2(1):4|^. 


Oak BMW. l^Manwesl Mreiaed in Pfio«etecMK **^*«**fc**** »nf^« eniptevedfor 

betiwm 1943 and 1972.gli^thi^ 1OT7 WmS. Shv OA WoodJU Wotf S..Cnig|eDL. 
Ff«neEL.Moitiiiiy«nagwaffcenatOikR«^NidoBilUbaf^^ Evidence of racEitkm 
effilGttfflftDovHipanvsh 1984 XAMA I99];265(t])!l397-1403 


(MtBMgcY^U^Ta 

hfttvy«19*7M4i«0 , ibBoviadth iMtp^ DP, Wotf SH. Moflelfty ofvwricm at a 

HtirWr aa te ri a U pred ncrtnn pliM at Oak Radga. Toneaae^ 1947-1990. Anricu Jamal of 
li^nalrial Medidiie 1996-.2»:m-l41 


fill; liPFnifrff-irr- cancgtleafawaafaaid in 5.41 3 naieaempkwitd 
batMgM 1952 MM 1979. JMIOWritteMrt 1979 WiUdUU GS. Tie^ GL. Wigg4 LD, G«lke WA, 
Aoiuwdls JF. Reyn H Vodz (3^ Wanoilcr lU. Mocta&y 8moi« iriotonnim aM otiw 

miAm ^ ■ fkwiiMtm Ajuarican Jocnal of EtHJwiioiogy I9fl7;l2S(2):231-2S0. 

Sav—aakHiver Site. SeMkCafMaaailncfeaaedtm MtBecaiiecr death wa» leap ip ialgicd 
n.S. WiBiaan GS. Tadndoy WO. <1 «I Mofteftity amoog woricen at a andca- prodkietkiD 

fiacdity . ^terieaa loumd Mrbdmtnal Mefidfie 1988;14:379-401 > 


d iiai rr T a wai rfCw^a; f a g i v a il wnatep r aacerded h awfeoadia 8,977 iBeavdioag e 
mjovcdbc<wewl956aM!9ir ikft^ MA, Weds JL, HmeeGIt Cioecr Bwtdity (1956- 
19>5)aaiB^B^<Bl^^aaacf Atomic Eaargy of CaaadalBBitcd with icapett 10 oecu iati i M aa l 
gpoenmlociaamd lj ii l ii m ^■■ ^iJf laa ^ fi l■r ^aa^aa il ldadla L RaiidiaaRcaeafdi 1992;133:37S- 
380. 


AtemieWaiwaBeinhMilMimaaf the OJCt lncnBaaedpnMtaic cancer Jeaftwaafotmd in 938 9 
yirfcB»M y toy ^\ I t * 9 51 md 1912, fcttSoaJ tlan i i ^ 1982. BamlV.RraetrP^i^htpqiaarti, 
Booth M.&own A, RoaeG.Mntalkyofaiiidojreeecrf’daAlamic Weapons EataMiahnwnt, 1965- 
1982. BritMihfaficd Jbaml 1988,2^665]):757-770 


Sd |a tl i !l l l . BaMteMi Jtertii ed iffBaatt canter dmth aid bteiiBnpi ^Mtdi eliype n daaiewai foiind h 
rij^7and 1975. foBowed to 19^ aw g i aff gd to aomeffiatiCT 


teotka %OlwirllZ.BariicrfA. S 
ttthnSdlafiddphnOafBaritidiHDdesrfiidf. Brtdab Jounelirf'CaiiGa' 1999;79(7/8):I288>-I301, 
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Hodgkin'S Disease and 
Exposure to Ionizing Radiation 


Summary: Little evidence has been teconjed of a possible cotmecti on between Hodfikip s 
and exposure to ifYniyin^ radiation. However, tflCTC ts evidepce 5 om studies conducted 
Log Alamos National Laboratory and othet oticieaf increased li]celihood_of 

4^p1nping Hnd ^lftn '^t fiTT whti hftvg hat^n ftvnosed to lonizin^ radiatioD. The ^ lrmlajL.CMji 

■Rational fcaeardi CouDcil’s BETR V con^ttee did not address the issue of radiation-induced 
Hodgkin’s disease. Hodgkin’s disease is not a “specified ” under the EF.OTCTFA . C._^ 

Histo rically, Hodgki n’s d isease inctdence ranked amonp; the lowest io tl ^e state fOTl.ng Alamos V 
Countvbut ^ong thehlpheqt in the fftr Pin Amha rotinty. Hodgkin's disease morta ljiy \ 

Tanked amon^ the highestTcported in the state for bo^ counties. lacjdcncs maaos new cases oj J 
cancer, while moitality TTicana deaths due to c 


What !s Hodgkin's Disease? 

Hodgkin's disease 18 one of a group of cancers called lyniphotoas. L^tnphomsJs a gengial term ^ 

for cancets that develop in tlte Iyn:t>hatic system Tlie lympl^c system is part of the body's ^ 

immune systerant helps the body disease and infection Hodgkin’s disease, an uncommon w'tiu. 

lymphoma, accounts for less than I pwceotof all cases of cancer in this countiy. Othw cancers y_ ■ 

ofthe lymphatic system are called non-Hodgkin's lymphomas. Because lymphatic tissue is ^ 

present in many paits of the body, Hodgkio’s disease can staiT almost anywbete (National 

Cancer Instifate) 


Findings of Human Health Research Studies 

Human health reseaich studies compare the pattcins of d isease ^ ong groups of people with 
different amounts of exposure to a suspected risk factor, melnwjare results r epotted from such 
studies of Hodgk^ri’s disease among people exposed to ionizing Tadintioa^ 

Ihc result*; of these studies found a mix of increased and possible inacases in Hod gkin’s disease 
ainfmi? egrtflin frrnvfps nf exposed wotkers and no eonnection found among atomic 
suTvivi ; ) Ts Statistically significant is a terai used to mean diatthe connection between the hsaltl^ 
outcome and the exposure was Strong enouj^ that H was unlikely to be due to cl^ofi s. An 
asterisk (*) WM placed by statistically sigalflcant findings- Two of these studies feund lates-of 
Hodgkia’s disease to increase with increasing per sonal exposure to Tadiation. The research 
mclucled an incidence study, which looked at new cases of cancerTiicidcnce studies can track 
health more quickly and accurately than mortality studies of deaths due to cancel.. 


Findm§^ were statistically significant (streng cvidance.) 
Evidence of a doie-rssparise relationship {strongest esndenc^ 
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Studies of Los Alamos National Laboratory (LANL) Workers 

Rescarcli conducted of LANL workers provides the most direct evidence about possible 
relationships between a heahh problem and workplace exposures at LANL 




Mortality Study UP to 1991 ; Tn aeasing rates of deatiis doe to Hodgkin’s di sease with 
increasing doses of external radiation in ^ study of 15.727 employed between 1943 and 
1977 , followed through 1991 (assuming either a 2- or 10-ycar latent period) 

This study presents strong e vidence that was unlikely to be due to chaiicg_ (was stati sticallv- 
si pnifi canti ^ippoTtinp the evidence of a relatjODSht D. fl Datljem.. c a llcfl dP . se-ie . SpOTVi6 tTgUd 
Tinac gfpn wT-.prw fVTf^ prnpftTTifsu of worifefR w ho died Hfirfgifto ^ dlscasg TBCT eased a mong those 
^d'received rngher e^gK)3ur e3. Fmtha adding to die strenglh o'f'ffiiJstu^ is that it is bas^ on 
direct pergnnal meflfiiirfiments of expostae. A weakness of the study may be That moitalrty is not 
as good a measure of Hod^in’a disease as incidence. 


Studies of Other Nuclear Workers in U.S. 

The next most relevant evidence comes from studies done on workers in similar occupations 
€acii:^ the same types of exposmes. Below are studies that obsaved Hodgkin’s disease JB 
possible connecrioa with ceitaia exposures among nuclear workers jn the United States, 

t Fftrnalri. Ohtn : Possible increase in deaths due to Hodfik m* a disease in a study ot 4,014 
uTanium processing woikcia employed between 1951 and 1989, followed through 1989 


Hanford. Wa«hin| : pnn i Ihci easing rates of death from HodgldD’& disease with i ncicasltig 
doses of externa] radiation in a study of woricers employed between 1944 and 192S. Jy' 
followed through 1986 *^ '“However, the leswchcrs who conducted the study did not think ^ 
it was due to l adiation exposure 

Portsmouth. Ohio: Possible increase in deaths due to Hodgkia’s d 


Oak RiHpf . Pfissihla increase in deaths due to Hodgkin's disease in a study of 8.375 males 
employed for at least 30 days between 1943 and 1972, followed tbrouph 1977.'’ 


• Combiaed Hanford. Oak Ridge and Rocky Flats ; Increasina rates of death from — 
Hodgkin’s disease wrdi increasing doses of external radiaUem in^ study of 45,000 workers. 
employed foi’ at least six months.^’’ ^ ' 


Studies of Other Nuclear Workers World-Wide 

Below are studies of nuclear worlcgts outside of the United States that looked at HodgJdlL’s 
disease in connection with radiation exposures. 


Findings were stalistically significant (strong evidence) 
Evidence of a dose-respomt relationship (iironj^est evidaice} 
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• SpHafiftld. Englaad ; Possible incidence ofHodakitt^s d isease in ptatomiug 

workers when compared to other radiation wnrrkefs. 


Studies of Other Ionizing Radiation Exposures 

Studies among other groups of people who were not puclear woriceis can also be stgnifica Mjs 
evidence of possible among th ose who have bee n to 

‘ iQTiiTiTig'rg^battoTi , M o^ Other research has been conducted of people expos ed to atomic bombs., 

• Atomic bomb Survivors: In studies performed to date the re is no repo rted eyidejce oj ^ 

increased rates of .Hod^dii’s disease atnon^ A-bom h sntvjvoTg ~(i/tnx. . 

nUti^SA Wt>l4UAj9 C4M/U 

other Research and Policy Findings 

The National Reseaich Council advises die U.S. govcinmeitt on scientific matters rhaif 
Committee on Biological Effects of Expi^ure to lonizmgRadiadons (BEIR) V leviewed 
sensitivity of parts of the body to ladiatioo. Th eii findings ate based mostly on stu dies of caneg 
a mong atomic bomb survivors.^ aa well as 00 some of* the available information on the biolo^ of 
tbVbfwIy^ apiTnal snidies, and other evidence. The S | Teate5t is at high e xp osuie levels- 

lUU-o <i*ntaejfi^\ 

The National Research Council’s BEIR V committee d id not address the issue of radialio a- AJtSPVui! 
inducedH odgkin's disease. ^ 

Is Hodgkin’s Disease a "Specified" Cancer Under the Ei^gy Employees 


Occupational illness Compensation Program Act (EEOICPA)? 




• No. Hodgkin’s disease is not a “specified” c^cerunder the EEOlC Act consideration of 
Special Exposuie Cohotts 

Policy makcis have identified certain types of cancel among energy employees at nuciea 
facilities, including those employed at Los Alamos National Laboratoty, as being potentially 
lelated to occupational exposures under the EEOICPA 


’ J'tidiKgs were s/afisrica^^v ngnificant (strung evidence) 
Evidence uf u ilvte'rc^pvmi rilaiiOnship (ttronse^a e^dence) 
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What Are Other Risk Factors Associated with Hodgkin 's Disease? 

In considering tlie cancsi risk fiom exposure to ionizing radiation at work, it is important to 
undentand odiei risk factors The following is a list of other possible nsk factors for Hodgkin’s 
Disease. 

* Brothers and sisters of those with Hod^dn's disease have a higher-than-average chance of 
developing this disease 

• Epstein-Barr virus is an infectious agent that may be associated with an increased chance of 
getting Ho dgkin 's dkease. 

These factors may add to any risk due tt) workplace exposure to ionizing radiation. Hodgkin's 
disease occura most often in people between 15 and 14 and in people over the age of 55. It is 
more coraraon in men than in women It Is important to note that smoking is not related to 
Hodgkin's disease 


Rates of Hodgkin’s Disease in Exposed Counties 
Lod Alamos County 

There have been low rates of Hodgkin’s disease mcideoce reported in L os AJatnos County and 
high rates of Hodgkin’s disease moitality 

• Ranked 25th in incidence of Hodgkin’s disease and 

• Ranked 6* highest in mortality among the 13 cdamties in New Mexico from 1970 to 1996 

• In recent years, about one case occuir^ every five years 

Rio Arriba County 

Ther e have been very high rates of Hodgkin’s disease reported in Rio Aiiiba County for both 
cancer incidence and mortality 

• Ranked second highest in incidence of Hodgkin’s disease and 

• Ranked first highest in mortality among the 33 counties inNew Mexico fiom 1970 to 1996 ^ 

Taken together, these statistics for Los Abmos and R io Aiiiba counties indicate that more nee^ 
to bTHone to detect and treat these carreers early. ^ 


’ J^indings werexialMca/Iy jigruficant (strong evidence) 

E vtdence oj a doie-respcnwe relationship (slrmgef I evidence) 
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MortaJity through 1990 among white male 
workers at the Los Alamos National 
Laboratory: considering exposures to 
plutonium and external ionizing radiation. 





Los Alamos National Laboratory, NM 87545. 

A cohort mortality study was conducted of 
15,727 white men employed by the Los 
Alamos National Laboratory, a nuclear 
research and development facility. Some of 
the workers at this facility have been exposed 
to various forms of ionizing radiation and 
other potentially hazardous materials. These 
analyses focused on whole-body ionizing 
radiation exposures and internal depositions 
of plutonium. The results Indicated that 
overall mortality among this cohort is quite 
low, even after nearly 30 y of follow up. No 
cause of death was significantly elevated 
among plutonium-exposed workers when 
compared with their unexposed coworkers; 
however, a rate ratio for lung cancer of 1.78 
(95% Cl = 0.79-3.99) was observed. A case 
of osteogenic sarcoma, a type of cancer 
related to plutonium exposure In animal 
studies, was also nhsnrvpri. nnse-rR.snoii.s e 
relationshln.s fnr whnle-hnrlv'rtnse frnm 





http://wwwncbi nlm.nih gov/entiezrquery rb^?db^pubnied4iciiid=Retiieve&dopt=AbstTa 7/16/1006 
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Response to Post-Hearing Questions from Laurence Fuortes, M.D., Pro- 
fessor, Department of Occupational and Environmental Health, Univer- 
sity OF Iowa 


RESPONSES TO FOLLOW UP QUESTIONS 
FOR NOVEMBER 15 “ HEARING ON EEOICPA 
FROM DR. LAURENCE J. FUORTES 

1. Please pro\ide your assessment of the documents provided to you by the 

subcommittee, showing that NIOSH decided to deny the Iowa Army Ammunition 
Plant (lAAP) Special Exposure Cohort petition before it had obtained the classified 
data needed to develop a credible site profile. Part of the analysis reflects a staff 
perspective that too many claims would be paid under a SEC, and that it would be 
better to do a site profile because it would reduce the costs to the Treasury for benefit 
payments. 

A) Should NIOSH staff be weighing costs to the Treasury of paying benefits to 
claimants when making a recommendation on an SEC Petition? Or is this a 
technical decision which should be based solely on the data or lack thereof? 

1 am in total agreement with the tone of the question, that NIOSH staff should 
dearly not be involved in cost analyses regarding SEC decisions and that this issue 
is outside of their mandate. NIOSH is entrusted with a set of scientific and 
technical questions regarding historical exposure to ionizing radiation and 
subsequent risk for cancers among these workers. The compensation program 
should be totally separate from the questions of potential risk from ionizing 
radiation at a site and adequacy of exposure data from which to assess that risk for 
individuals at that site. 

B) NIOSH consulted with both DOE and DOL about whether to recommend an 
SEC. Should NIOSH/HHS be consulting with these agencies on whether to 
approve or deny an SEC? 

The potential for conflicts of interest in this program is very great and even the 
perception of collusion between government agencies in order to limit rights and 
benefits to this workforce must be guarded against. What is most unfortunate about 
the tone of the documents provided for review is that they give credence to the 
fears of workers that their government was not sincere in offers to compensate for 
work related illnesses. The Radiation Advisory Board is designed to assess the 
validity of SEC petitions and as such should not be bypassed by NIOSH in 
deliberations regarding the appropriateness and economic or political implications 
of SEC designations. 

C) As one of the SEC petitioners, were you aware that NIOSH staff had 
prejudged the SEC Petition before Bnalizing its site profile? What process 
would you recommend to prevent NIOSH staff from prejudging the outcome 
of SEC petitions prior to completing the profile? 

We were quite aware from statements made by the NIOSH scientiTic staff that they 
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had already determined that the lAAP site was a relatively Mow exposure’ setting 
on the basis of statements they made upon first meeting scientific and production 
staff. It is quite possible that there is a culture of defensiveness in the process of 
development of site profiles wherein the scientific staff on the one hand must rely 
on the exposure and health and safety data provided by the employer, (DOE and 
if s contractors), and very likely many of these scientists were employed in some 
fashion by this industry and may have had responsibilities specific to health and 
safety for DOE workers and facilities themselves. The assumption of low risk was 
reflected in a variety of assumptions made by NIOSH scientists. One of the most 
glaring examples was the reliance upon above ground radon measurements in 
assessments of dose attributable to radon for workers in the underground bays at 
TAAP. Iowa has among of the highest geologic sources of radon recorded in the US 
and the underground bay workers could be fairly presumed as having had 
exposures more akin to underground miners than those reflected by ambient above 
ground measurements as were used by NTOSH. Production workers must be 
included in the process of data collection and review in assessing exposure and 
adequacy of available records. 

D) You note that claimants are tasked with proving the negative in the case of an 
SEC Petition. Should there be basic presumptions or metrics written into the 
law' to level the playing field? 

At the very least the SEC petitioners and EEOICPA claimants should have access 
to the same exposure data as is used by NTOSH and the contractors they cntmst 
with developing Technical Basis documents, Site Profiles performing Dose 
Reconstructions. 

As the claimants and petitioners are at a disadvantage as regards access to exposure 
data and technical aspects of risk assessment it behooves the oversight committee 
to review the obstacles experienced by such petitioners and try to minimize same. I 
would suggest the roles and responsibilities of the Radiation Advisory Board, their 
technical consultants and the Ombudsman’s Office could be reviewed and thought 
be given to tasking one or all of these groups with provision of technical services 
to claimants and petitioners and assisting same with access to and interpretation of 
exposure data and reviewing rationales for SEC petitions. The SEC petition 
process itself is quite complicated and efforts should be made to assist petitioners 
in collating records and compiling petitions. The appearance of the various 
agencies’ actions in response to the Iowa and other early SEC petitions suggests an 
emphasis by such agencies on the public policy implications of awarding an SEC 
not on the language and intent of the EEOICPA legislation. 

Where there is a reasonable presumption of potential for risk of radiation induced 
cancer, from occupational exposure to radiation but insufficient radiation 
monitoring from which to develop accurate and timely dose reconstructions a 
presumption should be made ofwork-relatedness and or SEC status. 
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2. Do you agree with the DOL's contention that the Advisory Board’s criteria for 

appro\ing the SEC at lAAP was “fuzzy”? Do you agree with DOL that the outcome 
at lAAP was based more on political pressure than on a reasoned basis? Please 
explain. 

T believe the strong bipartisan support by the Iowa delegation for SEC status for the TAAP 
was not evidence of unreasoned political action but was the result of careful review by 
these legislators’ offices of the language of the EEOICPA legislation and a review of the 
work histories reported by this workforce and of tlie dearth of exposure records from 
which to reconstruct dose and develop POC’s. I fell on the other hand that the arguments 
used by the DOL and NTOSH against the SEC were somewhat “fuzzy” in that they appear 
to have begun with the favored outcome, denial of an SEC, and developed their arguments 
from that starting point. Evidence for this is rctlcctcd in the documents provided for 
review and in the actions and statements of these offices. For example the arguments made 
by NIOSH scientists that lAAP was a low exposure workplace were the result of 
assumptions that the lack of radiation exposure records was evidence for low exposure. 

The assumptions of low exposure were based on very few numbers of radiation badges 
without the benefit of any documentation from a site specific radiation safety protocol, 
without any evidence of a quality control program and without the benefit of interviews of 
production workers. The argument made was that the DOE contractors knew enough to 
monitor all the highest exposed workers and that the small number of exposure records 
found for lAAP workers rctlcctcd the worst case scenario or were indicative of the highest 
exposure scenarios. Assumptions were made that exposure records from different workers, 
(a later era Panlex Plant workforce), monitored decades later with different weapons 
systems and different health and programs; could be used to assess exposures and risks at 
the lAAP. There is little to support such assumptions other than an unjustifiable faith in 
the good intentions and superior professionalism and knowledge of early era radiation 
safety staff. The impression given by the DOL emails is that DOL and NIOSH intended to 
set policy on the basis of economic implications and not on the basis of the intent of the 
EEOICPA SEC language. NIOSH scientists were determined to develop Dose 
Reconstructions despite having to rely on all manner of assumptions instead of admitting 
that these assumptions precluded the ability to accurately assess dose for individuals at this 
facility. 


3) NIOSH was required to deliver a report to Congress identifying additional 

radiosensitive cancers by June 30, 2006. This report has not been delivered. As a 
doctor and epidemiologist, is it your view that there are additional cancers which are 
radiosensitive and are not on the list of 22 cancers compensated under the SEC? 
Which specific cancers do you believe there is a scientific basis to add to the list? 

There is both laboratory and epidemiologic evidence suggesting that ionizing radiation 
most likely increases the risk of all malignancies through genetic injury and increased 
mutation. The magnitude of risk or susceptibility from radiation appears to vary for 
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different sites but it is unlikely for a site to be totally resistant to cancerous effects from 
ionizing radiation. As regards the list of 22 presumptive radiologic cancers, there are 
certainly some omissions that deserve reevaluation. There is valid controversy regarding 
the science of radiation risks of cancers and such controversy should be viewed as reason 
to reexamine the weight of scientific evidence and construct the most fair and appropriate 
policy as regards compensation. For example the list includes oral cavity, throat, bronchus 
and lung as radiogenic cancers but for unkno'WTi rcason(s) excludes laryngeal or vocal cord 
cancers. There is no anatomic, histological, pathophysiologic or epidemiologic rationale 
for such a distinction or omission. The epithelium lining the larynx is in continuity with 
the pharynx above and bronchus below and inhaled carcinogenic exposures would affect 
all of these tissues in a similar fashion. There have been several epidemiologic studies of 
radiation exposed workers, ( from both US DOE sites and UK workers), indicating 
increases in Prostate Cancer, Testicular Cancer. Hodgkin’s Disease or Hodgkin’s 
Lymphoma and Chronic Lymplioc 5 ^ic Leukemia among these workers. The exclusion of 
these sites or their designation as ‘non-radiogcnic’ docs not appear to be defensible based 
upon what is known regarding mechanisms of radiation induced cancer and on 
epidemiologic studies of radiation exposed workers. 

4) What specific legislative improvements would you recommend to improve the 

process? What administrative improvements would you recommend (ones that would 
not necessarily require legislation) to improve the process? 

There arc several improvements one could imagine to the overall process. At the very least 
there must be recognition and response to at least the perception that workers and families 
are experiencing unintended frustration that amounts to insult upon injury. The legacies of 
a culture of secrecy and the history of workers being placed at risk through employer’s and 
government’s ignorance or possibly at times frank malfeasance has led to a pattern of 
mistrust. Maximizing transparency in all aspects of the programs related to the EEOICPA 
and minimizing potential for even perceived conflicts of interest on behalf of the agencies 
involved in carrying out the various aspects of EEOICPA related programs is necessary to 
reestablish trust and do right by these workers. 

The entire process should be made transparent and subject to oversight and audit. The 
costs and efficiencies or inefficiencies of the various aspects of the programs related to 
EEOICPA should be examined thoroughly. The costs and rationales for Dose 
Reconstructions should be carefully reviewed. It is likely that this process could be 
streamlined and the number and cost of some Dose Reconstructions be decreased 
significantly. Certainly the program should be maximizing the benefits to claimants as 
opposed to contractors and the potential for the latter to oecur must be recognized and 
precluded. 

Both Parts B and E of the claims process should be within the purview of the 
Ombudsman’s Office. The DOL claims process is cumbersome, often protracted and it 
appears that all too often valid cases of clearly occupational disease are denied for 
teclinical problems. So many of these inappropriately denied cases have come to light that 
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consideration must be given to developing a system for reviewing such denied claims for 
likelihood of these representing valid claims for occupational illnesses arising from DOE 
employment, examining the rationale for denial and exploring means of assisting the 
claimants in submitting any requisite information. 

There should not be distinctions between how so called DOE versus AWE workforces arc 
dealt with under the law. AWE workers should be eligible for medical screenings under 
the associated DOE Former Worker Program and should be eligible for compensation 
under both Parts B and E as are DOE workers. 

All these workers should be made eligible for medical screenings by experienced 
Occupational Physicians to detect early and treatable stages of occupational diseases, 
(radiation induced cancers. Beryllium sensitization and Beryllium lung disease, other 
pneumoconioses and other toxin induced diseases arising from work in tlic nuclear 
weapons industry). Consideration ought to be given to expanding the medical screenings 
to include screenings for breast, ovarian, cervical and prostate cancers and to including 
state of the art screening methods including capitalizing on improvements in detection 
methods such as spiral CT scanning for screening for lung cancers for these workers. 
Consideration should be given to integrating the DOE Former Worker Program medical 
screenings with the DOL claims process as these activities could thus be mutually 
improved. Information could be better shared and utilized to claimants’ advantage through 
such integration of skills and services. 
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Response to Post-Hearing Questions from John Mauro, Project Manager, 
Dose Reconstruction Consulting Services, Advisory Board on Radiation 
AND Worker Health Under EEOICPA, Sanford Cohen & Associates 


RESPONSES TO FOLLOW UP QUESTIONS 
FOR NOVEMBER 15*“ HEARING ON EEOICPA 
FROM JOHN MAURO, SANFORD COHEN & ASSOCIATES 

1. At the November 15, 2006 hearing, Kathy Bates testified as a survivor about quality 
control problems with her father's dose reconstruction. She testified that NIOSH 
assumed there were no radiation exposure records because they gave the Energy 
Department an erroneous social security number. The lack of records under that 
social security number then led NIOSH to assume her father never worked with 
radioactive materials. SC&A's audits have also found technical errors, such as 
badge numbers being used to quantity radiation dose instead of dosimeter readings. 

A) Does NIOSH, in your opinion, have an adequate quality control system? 

How could it be improved? 

NIOSH and ORAU have a very well developed quality assurancc/quality control 
program on paper. Wc have completed a comprehensive review of many of their 
QA^QC documents and have provided reports to the Board on these matters. 
However, we have identified numerous deficiencies in the quality of several site 
profiles and individual dose reconstruction reports. The impheations of these 
findings are that, though NIOSH/OCAS has prepared good QA/QC plans and 
procedures, implementation of those plans and procedures has been deficient. We 
have apprised NIOSH and the Board of these issues and NIOSH has committed to 
correcting these deficiencies. 

B) When reviewing NIOSH’s site profiles, have you uncovered data sources that 
have been missed by NIOSH, or which NIOSH failed to review, and as a 
result could have led to unwarranted denials of claims or SEC Petitions? 

Though SC&A has identified a number of deficiencies with respect to missed data 
sources in both site profiles and SEC evaluation reports, we are not in a position to 
stale whether these deficiencies have resulted in unwarranted denials because our 
scope of work does not include capturing and analyzing the missed data sources 
and then reperforming dose reconstructions and POC calculations. SC&A 
identified omissions and/or deficiencies in regard to analysis of some radionuclides 
at Mallinckrodt (trace radionuclides such as Th-230, Ac-227, and Pa-231 ) and Y- 
12 (thorium-232 and several others) that the Board found important in its 
deliberations for the SEC petitions for those sites for the late 1940s through 1 957. 
The Board eventually recommended granting both SEC's. 

C) Please provide three examples where you have identified significant 
omissions or holes in the data. 


The major areas where wc have identified sources of missing data include data 
characterizing the exposure of workers to thorium, actinium, protactinium, and a 
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large number ofso called "exotic" radionuclides. These lindings allected the site 
profiles for Mallinckrodt, Y-12, Rocky Flats, and Hanford. In addition, the subject 
of possible "holes" in the data has become an important issue in our review of the 
Rocky Flats SEC petition and evaluation report. The prepared statement that I 
submitted to the Subcommittee at the November 15, 2006 hearing identified "other 
isotopes" (sueh as thorium-232) as the most important emerging issue related to 
SEC petition reviews. This issue has been acknowledged by NIOSH and is one of 
the primary reasons for recommending SEC status at many AWE and one DOE 
facility (Y-12). 


2) NIOSH was constraining access to data needed for the audit at the time of the 

November 15th hearing. 

A) Does SCA have full and unfettered access to data at this time? If not, please 
outline the ground rules which apply at this time. 

SC&A now has full an unfettered access to all claimant records. The only 
constraints wc have arc that we must carefully control the release and distribution 
of our work products in accordance with our approved Privacy Act procedures. I 
am happy to report that it appears that our problem with "access" is behind us. 

B) Have Board deliverables been delayed as a result of this lack of access to 
data? 

Wc had about a 2 to 3 week setback in our work on Rocky Flats due to the access 
problems we encountered last month. 

C) What are the consequences w ith respect to the audit, in your view , if the 
auditor has access to less data than NIOSH has in its files? 

In answering this question, it is important to make a distinction between the 
various types of audits we are performing on behalf of the Board. With respect to 
site profiles reviews (Task Order 1), when the project began, we had a great deal 
of difficulty gaining access to the reports used by NIOSH to prepare site profiles. 
These initial access problems were resolved over a period of about 6 months by 
NIOSH providing SC&A personnel with passwords and training for accessing the 
controlled document list that represent the source documents that NIOSH/OCAS 
use to prepare site profiles. On Task Order 1 , wc continually encounter difficulty 
in accessing classified records and data. However, we beheve that this is a problem 
that NIOSH also has to deal with. The level of difficulty wc have encountered to 
date in accessing classified data varies by site. It is essential that SC&A have 
access to all the information used by NIOSH to prepare its site profiles, 
procedures, dose reconstructions and SEC evaluation reports. In fact, it is essential 
that wc have access to DOE and other records, perhaps not used by NIOSH, in 
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order to meet our obligations to the Board under our contract. 

An issue that we have raised in the past and is now being more aggressively 
addressed by NIOSH has to do with providing information related to incidents in 
site profiles. NIOSH had adopted a strategy whereby information regarding 
incidents at a given site is not provided in the site profiles. It has been our position 
that NIOSH needs to provide more information to its dose reconstructors 
regarding historical incidents that have occurred at sites in order to ensure that all 
dose reconstructions explicitly consider exposure to incidents. We believe that 
NIOSH could do a belter job in explicitly considering exposures associated with 
incidents. SC&A will need to have better access to incident reports in order to 
perform a more comprehensive review of site profiles and also dose reconstructions. 

With respect to the performance of individual dose reconstruction audits (Task 
Order 4), wc always had access to claimant flics. The Board would identify the 
cases that they would like us to review, and then NIOSH would send us a CD 
containing the case files. These CDs would then be managed within SC&A under 
our Privacy Act procedures. However, we encountered a great deal of difficulty in 
getting access to "workbooks'" used by NIOSH to perform dose reconstructions. 

As it turns out, though the procedures used by NIOSH are described in a large 
number of site-specilic and generic documents, these documents are ollen 
confusing, incomplete, and contradictory. As a result, we encountered difficulty in 
auditing the dose reconstructions. It was not until we were about 1 year into the 
project when wc found out that NIOSH and OCAS used "workbooks" to perform 
dose reconstructions. Workbooks are spreadsheet computer codes that automate 
the dose reconstruction process to a degree. It turns out that these workbooks arc 
the actual tools that NIOSH uses for dose reconstruction, and that it is essential 
that they arc made available to us to perform our audits. I believe NIOSH was 
hesitant in initially providing us with the workbooks because they were in the 
developmental stage when we came aboard. However. I believe that NIOSH 
should have been more forthcoming in informing us of the workbooks and 
providing them to us. Fortunately, this is all behind us now. NIOSH has provided 
us with aU workbooks, including training on the use of the workbooks, and are 
very helpful in helping us understand and use to workbooks in our review of dose 
reconstructions. 

With respect to SEC petition reviews (Task order 5). access to claimant files 
became a major issue with respect to our review of the Rock Flats SEC petition. 
Normally, an SEC petition review would not require access to individual claimant 
files. However, on Rocky Flats, we found that the aggregate database summarizing 
worker exposures were incomplete. In addition, the petitioners claimed in their 
petition that the records for individual workers were unreliable. These concerns, 
which were also presented by the claimants and petitioners at the Denver Board 
meeting, represent one of the most important issues associates with the Rocky 
Flats SEC petition. In order to determine the rchability and completeness of the 
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worker records, it became necessary lor SC&A to access individual claimant 
records. Due to concerns regarding Privacy Act (PA) issues, NIOSH terminated 
our access to the claimant tiles lor these purposes until they could be assured that 
all PA files were under adequate control. During this time period, NIOSH and the 
Board had either no or only limited access to claimant files which hindered our 
work for about a 3 week period of time. 

We have also had some difficulty in gaining access to NIOSH interview records. 
This may be because the interview records have not been well maintained or were 
not created in the first place when the interviews were done. This has been an issue 
because NIOSH makes reference to site expert interviews, but only partial records 
are available for review and sometimes there are essentially none. 

D) What is the optimal arrangement, in your view, with respect to records 
access? 

I believe we now have an optimal arrangement for access to claimant records. We 
have provided NIOSH with a complete list of aU SC&A personnel that need 
complete access to all claimant files, and that access has been provided without any 
constraints on time period of access. I addition, NIOSH has assigned an individual 
to help us if we run into any problems in gaining access to the information we 
need. We still have issues associated with access to classified information, which 
we deal with on a case by case basis. I don't know if there are arrangements that 
can be made to facilitate access to classified documents. Joe Fitzgerald may have 
some suggestions since he has overall responsibihty tor accessing classified data 
under this project. 

E) Does SC&A have procedures to ensure compliance with the Privacy Act? 
What are these? Has NIOSH made a determination that SC&A violated the 
Privacy Act? 

SC&A has formal procedures and a training program regarding accessing and 
managing records and other information covered by the Privacy Act. These 
procedures are part of SC&A Quality Assurance plan that was approved by the 
NIOSH and the Board. Dr. Steven Ostrow with SC&A is responsible for ensuring 
that SC&A meets all Privacy Act requirements. At a working group meeting, 
SC&A distributed material that NIOSH determined was Privacy Act material. We 
have since taken steps to ensure that this doesn't occur again. 


3) Your company has been tasked by the Advisory' Board to undertake a technical 
review' of site profiles and SEC petitions. DOL argues that additional conflict of 
interest restrictions are needed, because individuals such as yourself, have served as 
expert yyitnesses against the U.S. Government involving radiation-related claims. 



153 


A) Please respond to the charge of bias. What is your view of the DOL’s 

contention that, because you have served as a witness against the U.S., you 
cannot be relied upon to provide unbiased scientific assessments in a 
government claims program? 

I completely disagree with the contention that I or any member of our team or 
SC&A as a corporation have violated the letter or intent of our Conflict of Interest 
plan or obhgations under this contract. I have not served as a witness against the 
U.S. Government. I served as a witness on behalf of the people of the Marshall 
Islands in hearing held before the Nuclear Claims Tribunal of the Repubhc of the 
Marshall Islands. The U.S. Government was not involved in these hearings. In 
addition, there is nothing in our COI plan or obligations under this contract that 
precludes any member of the project team from working on this project because he 
or she may have defended a claimant. The only bright line COI requirements on 
this project arc that no individual has ever defended the Government against a 
claim and no individual or company working on this project can also concurrently 
work on a separate contract with NIOSH or its subcontractors. On those 
occasions where it was deemed by the Board to be in the best interest of the 
Board's mandate, the Board and NIOSH have granted well defined exceptions to 
our COI plan. This issue arose with regard to our contract with the Defense Threat 
Reduction Agency (DTRA). SC&A inibmied NIOSH that we were bidding on this 
contract. When we were awarded the contract, SC&A informed NIOSH and the 
Board. NIOSH determined that SC&A had a COI in that it could not perform dose 
reconstructions on the DTRA program for military personnel who were exposed at 
the Nevada Test Site (NTS) and Pacific Proving Grounds (PPG) and 
simultaneously perform audits of dose reconstmetions for civilians that worked at 
the NTS or PPG. In order to resolve this COI issue, SC&A instituted a COI 
mitigation program that included a "firewall' between the two program, which was 
accepted by NIOSH and the Board. 

On another occasion, SC&A determined that Drs. Lynn Anspaugh and Jell'KIemm 
had highly specialized and unique experience related to the NTS that would help to 
address certain issues related to the NTS. We requested an exemption Jfoni our 
COI requirements, under highly prescribed conditions, which were approved by 
NIOSH and the Board. We believe that we have been in complete compliance with 
our COI commitments to the best of our knowledge. When informed by NIOSH 
that we had a COI non-compliance, we acted expeditiously to mitigate the issue. 

With respect to the issue ofbias. The scientific analyses performed in the past by 
SC&A and the SC&A and subcontractor staff stand on their own merit. We do not 
agree with the proposition that, if a scientist performed an investigation in the past 
on a particular subject, he automatically is biased regarding that subject. I also 
want to note that while allegations ofbias have been made, not a single specific 
instance ofbias or distortions of data to lit a preconcieved conclusion has actually 
been put forward. We have a very diverse team, which includes individuals who 
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have worked long years in ollicial capacities and those who have worked in public 
interest roles and some who have done both. The constants in their work are 
integrity and competence. The diversity ol'our team as well as out internal review 
procedures further protects against any bias. 

B) Does SC&A have conflict of interest restrictions in its contract with the 

government? What are they? Has SC&A violated any of the restrictions? 

SC&A does have COI restrictions in its contract with the government. Those 
restrictions are summarized above and are contained in our COI plan, which was 
approved by NIOSH and the Board. A copy of that plan will be provided upon 
request. In addition, SC&A maintains a web site with COI disclosures for each of 
its scientific staff working on the NT OSH project. 


4. Excerpts of a draft DOL memo prepared for the OMB (as part of the development 

of the OMB passback) state: 

"the Advisorj^ Board has totally failed to take a balanced approach to 
examining NIOSH activities. . . . This unwillingness to fulfill their statutory 
responsibility^ by carefully examining issues such as whether so called 
"claimant- friendly" devices increasingly adopted by NIOSH are 
overestimating and overcompensating claimants has been magnified by 
NIOSH’s decision to provide technical support through a contractor, Sanford 
Cohen & Associates (SC&A) rather than through its own staff. SC&A has 
relentlessly pursued an agenda that appears to be designed to result in 
maximizing payments to claimants regardless of scientific validity ." 

A) Please explain the methods used by SC&A in its auditing work. Does SC&A 
onty examine underestimates, or does it also assess over estimates of dose that 
would lead to inappropriate compensation decisions? Has SC&A actually 
identified such overestimates and notified NIOSH or the Board? 

All SC&A analyses are performed and documented in accordance with prescribed 
procedures that have been approved by NIOSH and the Board. A strong indication 
that SC&A is providing unbiased audits of NIOSH's work products is provided in 
my prepared statement, which includes a table that documents that we have found 
deficiencies in NIOSH's dose reconstruction that include both underestimates and 
overestimates of doses. Our mandate is to ensure that NIOSH performs all its 
work in accordance with the applicable regulatory requirements, which includes 
assessing the scientific validity of its work products. Tn addition, in cases where 
there is uncertainty on the appropriate scientilic method or data to be employed, 
we also ensure that NIOSH gives the benefit of the doubt to the claimants. This is 
all documented in our procedures and is reflected in our work products. 
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B) Does SCA consider whether claims are paid or denied when it undertakes an 
audit? If not, is it fair to say that SC&A has an agenda to maximize 
payments to claimants regardless of scientific validity? Please explain. 

Dose reconslruclion audits performed by SC&A give no consideration whether a 
claim has been granted or denied. The Board selects the adjudicated claims that 
SC&A audits, and they include claims that have been granted and claims that have 
been denied. The procedures we use to audit the dose reconstruction reports 
prepared by NIOSH are identical for both types of dose reconstruction reports. 
SC&A has absolutely no agenda to maximize payments to claimants. Our contract 
is clear. Wc arc to determine whether NIOSH dose reconstruction arc scientifically 
vahd, perfomed in accordance with their procedures, and give the benefit of the 
doubt to the claimants. Our procedures arc a matter of public record, and anyone 
can read our procedures and our work products and determine for themselves 
whether w^e arc following our approved procedures and wdicthcr the scientific 
analyses we have performed is valid. 

C) Do Advisory Board procedures used in auditing dose reconstructions and site 
profiles require SC&A to assess whether, in the absence of complete and 
reliable records, that the assumptions used by NIOSH are appropriately 
claimant favorable? 

Yes. 

D) Congress identified that a major challenge to dose reconstruction is the lack 
of sufficient data leading to underestimates of radiation dose. Based on your 
audits, is there a greater risk that NIOSH will underestimate or over estimate 
radiation dose in this program? 

In my opinion. NIOSH procedures used to reconstruct doses tend to overestimate, 
as opposed to undereslimate the doses in cases where NIOSH sets out to do 
maximum dose reconstructions for denial. The matter in regard to "best case" 
esiimales" is not as clear. SC&A has audited few of these because very few have 
been done by NIOSH and the Board has assigned some such cases for review by 
SC&A only recently. 


5- In the case of the Bethlehem Steel Site profile review , DOL argued that SC&A’s 
audit exaggerated doses to unrealistic levels. DOL also argued that SC&A was 
excessive because it issued an 85-page audit of a 15-page site profile. 

We beheve our audit reports speaks for itself We found numerous important deficiencies 
in the original site profile for Bethlehem Steel. We believe there were significant and 
numerous deficiencies in the scientific methods employed by NIOSH, in their 
interpretation and use of the limited Bethlehem Steel data, and the way in which Simonds 
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Saw data was used to supplement the limited Bethlehem Steel data. We also believe that, 
though many aspects of the NIOSH site profile gave the benefit of the doubt to the 
claimants, there were instances where the methods adopted by NIOSH did not give the 
claimants the benefit of the doubt. Our report was several times larger than NIOSH's site 
profile because the site profile was very brief (15 pages) and did not provide the detailed 
data and analyses that established the basis for the exposure matrix adopted by NIOSH in 
the site profile. Our review of the site profile included a detailed description ofthe data 
and all analyses that we used to arrive at our conclusions. 

A) Why was this audit report longer than the site profile? How many of SC&A 
technical recommendations at Bethlehem Steel were adopted as consensus 
recommendations accepted by NIOSH and the Advisoiy' Board after the 
comment resolution process? How many were rejected? How many were left 
unresolved? 

Our audit report was not large; it was about 85 pages. NIOSH's site profile report 
was short. Most of NIOSH’s site profiles, including those for AWEs, arc larger 
than 15 pages. Our report was of the length required to provide the scientific basis 
for our findings. It should be noted that SC&A reviews contain extensive 
attachments, documenting our interviews and exchanges of questions and answers 
on technical matters with NIOSH. This is essential for our own accountability for 
the work we have done. Bethlehem Steel was also our first Site Profile review and 
we felt it necesssary to elaborate on a number of issues that have turned out to be 
generic (such as careful consideration of incidents, oro-nasal breathing, the use of 
lognormal distributions, resuspension intakes, and ingestion of radionuclides). It is 
noteworthy that after careful consideration, NIOSH has agreed that all the major 
issues that SC&A raised were valid. Some ofthe eventual revisions were along the 
lines suggested by SC&A, while the specifics of others evolved into new solutions 
after prolonged scientific investigations, which illustrated the difliculty and 
complexity ofthe issues that NIOSH had not addressed. NIOSH has extensively 
revised its site pro Hie as a result of this process. NIOSH has also initiated generic 
reviews of several topics that apply not only to AWEs but also across the DOE 
complex. When seen in light of its impact on a range of issues relating to the whole 
dose reconstruction program, an 85 page review was eminently justified and may, 
indeed, be regarded as succinct. Ofthe various issues we raised, NIOSH agreed to 
revise the site profile to address most of our concerns. One issue related to particle 
size, we retracted, agreeing that NIOSH was correct and we were incorrect. One 
issue related to oro-nasal breathing was set aside as not important to this site. On 
an issue related to inadvertent ingestion of dust, both SC&A and NIOSH agreed 
that the the approach used by NIOSH and the one suggested by SC&A had 
deficiencies. NIOSH developed an new procedure and presented it to the Board. 
SC&A concurs that the new procedure for addressing inadvertent ingestion of soot 
and dust resolves the concerns we raised in a scientifically robust and claimant 
favorable manner. Inspection ofthe NIOSH web site reveals that the Bethlehem 
Steel site profile has been revised. SC&A has not been tasked with reviewing the 
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revised site prolile to deiemiine the degree to which all issues have been resolved. 
However, based on presentations made by NIOSH, it is our understanding that all 
issues have been resolved. 

It is important to keep in mind that this was the first site profile that SC&A was 
asked to review, and the ground rules for the review and issue resolution, though 
developed in principle, were tested for the first time on this site profile review. 

B) In terms of claims paid, what has the net effect been of the SC&A 
recommendations on claims paid? Based on NIOSH Program Evaluation 
Reports, have there been a significant increase in the number of claims paid 
as a result of the changes made to the Bethlehem Steel site profile? 

Though SC&A found a large number of deficiencies in the dose reconstruction 
reports, wc believe that the vast majority of the adjudicated decisions will be 
unatfected. However, among the realistic analyses that we only recently reviewed, 
there may be one or two eases where, if NIOSH and the Board aecepts our 
findings as valid, a fomierly non-compensated case may be compensated. 
However, we also have performed audits that reveal defieiencies that, if aecepted 
as valid by NIOSH and the Board, could result in reversals where the probability 
of causation will be reduced from the compensable range to the non-compensable 
range. 

With respect to Bethlehem Steel, I am not in a position to judge whether the 
revised site prolile will result in any reversals, in either direction. However, many 
of our comments on some of the site profiles, especially those for Hanford, if 
accepted by NIOSH and the Board, have the potential for at least some reversals 
from non-compensated to compensated. SC&A has not been tasked with 
reviewing Program Evaluation Reports for the purpose of determining whether 
there have been any reversals based on the results of our audit reports. 

The main effect of SC&A's work in relation to claims paid has been via the work 
done on the Iowa Army Ammunition Plant, MaUinckrodt and Y-12 SEC petitions 
recommended by the Board after consideration of work done by SC&A and its 
exchanges with NIOSH on the relevant issues. SC&A's work on thorium in the 
latter two cases also appears to have increased NIOSH's awareness of the lack of 
thorium data at other sites, as evidenced by several SEC petitions that N lOSH has 
initiated under 42 CFR 83.14 subsequent to the MaUinckrodt and Y-12 Board 
decisions. 

C) Claimants believe the exposure data at Bethlehem Steel too thin and a 
Special Exposure Cohort is warranted. They point to the fact that NIOSH 
used data from other uranium rolling facilities to trj^ to compensate for the 
lack of data at Bethlehem Steel. Did your audit assess whether EEOICPA 
allows NIOSH to use data from other facilities, or is that outside of the scope 
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of your audit contract? 


Our review of the Bethlehem Steel site profile included an evaluation ofNIOSH's 
use of Simonds Saw data to supplement the limited Bethlehem Steel data. We 
beheve that under 42 CFR 82 the Simonds Saw data can be used to supplement the 
Bethlehem Steel data. However, we did not agree with NIOSH on how they used 
that data. It should be noted that SC&A has not reviewed the petition and the 
issues in it and we are not commenting on that at this time and will not do so 
unless the Board requests an analysis from us. The Bethlehem Steel petition is 
currently under review by NIOSH. 


6. Some members of your audit team have Q clearances to review classified records. 

Are these Q clearances up to date? How often have you had to have someone with a 
Q level clearance involved in the audit process? 

We have a hmited number of Q-Cleared individuals and recently additional members of 
our team have received clearances. Our personnel resources have been sufficient to 
address all issues ofrevievv'ing classifed data to date. The main issue in that regard is 
access to data and the delays that are inherent (understandably) in ensuring that classilied 
material is properly protected. Our reviews of several site profiles, especially the site 
profile for the Iowa Army Ammunition Plant, required Q-Cleared individuals. We are 
currently performing site profile reviews where Q-Clcarancc is essential to performing our 
reviews. 
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Response to Post-Hearing Questions from Kathy Bates, Surviving Claimant 
Under the Energy Employees Occupational Illness Compensation Program 
Act 


RESPONSES TO FOLLOW UP QUESTIONS 
FOR NOVEMBER 15“ HEARING ON EEOICPA 
FROM KATHY BATES 


1) Your testimony pointed to a situation where NlOSH’s dose reconstruction was erroneous 
because they failed to obtain the radiation monitoring data for your father from the Oak 
ridge Y-12 facility. Even after you obtained the radiation monitoring data and gave it to 
NIOSH, your testimony states that NIOSH ignored this in their second dose reconstruction 
report. Please provide a copy of both radiation dose reconstruction reports, and identify the 
paragraphs that repeated this error. 

Copies ol'ihe two Drad Dose Reconsiruciion Reports received from NTOSH are attached. 

The paragraphs Irom the two distinct NTOSH Drad Dose Reconstruction reports arc denoted by 
date and paragraph reference. 

July 29. 2005 Drad Dose Reconstruction. Page 4 or9. first tw'o paragraphs: 

■‘The Office of Compensation Analysis and Support has performed a dose reconstruction 
for .Tames Z. Gore in accordance with the applicable requirements of the Energy Employees 
Occupational Illness Compensation Program Act. The records provided by the Department 
ol'Labor (DOE) indicate that Mr. Gore worked at the Y-12 Plant Irom August 19, 1968, 
through October 31,1994. and that he was diagnosed with ocular melanoma in 1997. 

The majority ofMr. Gore's radiation exposure w'as received during employment as a 
weapons production supervisor according to information provided in the interview process. 
Mr. Gore's dose reconstmeted under the Energy- Employees Occupational Illness 
Compensation Program Act of 2000 was 18.S43 rent to the eye. The dose was calculated 
only for this organ because of the specific type of cancer associated with this claim.” 

October 26. 2006 Drad Dose Reconstruction, Page 7 of 1 6, first tw'O paragraphs : 

The Odice of Compensation Analysis and Support has performed a dose reconstruction Ibr 
James Zeliner Gore in accordance with the apphcable requirements of the Energy 
Employees Occupational Illness Compensation Program Act. The records provided by the 
Department ofLabor (DOL) indicate that Mr. Gore w'orked at the Y-12 Plant from August 
1 9, 1 968, through October 31,1 994, and that he was diagnosed with basal cell carcinoma of 
the skin on the led cheek in 1 992. and ocular melanoma o f the right eye in 1 997. 

The majority ofMr. Gore's radiation exposure was received during employment as an 
engineer and a weapons production supervisor according to information provided in the 
interview process. Mr. Gore's dose reconstructed under the Energy- Employees 
Occupational illness Compensation Program Act was 8.899 rem to the skin and 10.606 
rent to the eye. The dose was calculated only for these organs because of the specific types 
of cancer associated w'ith this claim.(4) 
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On Febraary 8, 2006, we provided (via fax) medical records to Roseanne Dumar in the DOL 
Washington, DC ollicc regarding James Gore’s basal cell carcinoma. This information was 
received and is indicated in the second Draft Dose Reconstruction (10/26/06). 

In both of the Dose Reconstructions, James Gore was considered an "‘unmonitored” employee and 
was assigned the 50‘^^ percentile complex wide co-worker dose (yet the dose estimated is 
different), so the second Draft Dose Reconstruction Report is stid based upon incorrect 
information. Why did the dose estimate for the eye decrease the second time? 

October 26, 2006 Draft Dose Reconstruction, Page 4 of 13. last paragraph on page: 

During this dose reconstruction, the primary data sources w'ere the Y-1 2 Plant Site 
Pro files. (6-8) In instances in wliich specific information useful for estimating doses to the 
eye was lacking, parameters were selected that maximized the dose estimate. 

Tn addition to the above information, the record oj the computer assisted telephone 
uiterview tvai' reviewed carefully by the dose reconsti'uctor. The information provided was 
considered in the dose estimation process. Additional information on the evaluation of the 
interview is provided in subsequent sections of this report, as applicable. 

There is no indication in this paragraph or any other section in the second Draft Dose 
Reconstruction Report that we provided any additional information to NIOSH, such as copies of 
my father’s Radiation Exposure Records from DOE, the names of other coworkers, or information 
as to where my father w'orked with respect to the second dose reconstruction. The second Draft 
Dose Reconstruction Report does acknowiedge the second cancer (basal cell carcinoma). The 
information regarding the second cancer was provided to DOL in support of the appeal process. 

On January 10. 2006, 1 filed a fOlA request for my father’s records from DOE. On May 16, 2006 
1 received my father’s DOE records. Included in those records were his Radiation Exposure 
Records. On 8/22/06, 1 had a follow-up conversation with Pat Kraps, a “Claimant Contact’’ at 
ORAU who called me after I had sent an c-mail to Larry Elhott. I subsequently sent her an e-mail 
that included scanned copies of 1 1 pages of the DOE Radiation Exposure Records, including the 
title page. This information included three pages of “Y-12 TLD Data’’ that indicated monitoring 
from 1968 through 1988. 

T received a confirmation from Pat Kraps within about 1 5 minutes that said: 

“Thanks very much Kathy, I will forward to all the appropriate parties needed. In addition, 

T will ask this email and attachments to be included in the administrative (lie. We do 
appreciate you providing tliis information, thanks again.’’ 

1 sent a second e-mail to Pat on that same day that contained the names of five individuals tliat 
worked with my father. This information also included some brief information from my uncle, 
Howard Dyer, who is my father's brother and did w'ork with him at Y-12 until 1981. The e-niatl 
cxcliangcs with Pat Kraps arc attached. 
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There was no second telephone interview or review ol'thc lirst telephone interview (conducted 
December 4, 2003) from NIOSH or ORAU with, either me or my mother (Mildred Gore). 

July 29. 2005 Draft Dose Reconstruction, Page 4 or9, first paragraph under heading '‘External 
Dose”: 


Dose Estimate 
External Dose 

External dose is received from radiation originating outside the body and is typically 
measured by dosimetry worn on the body. Radiation dose measured on a film badge or a 
thermoluminescent dosimeter (TLD) may have been delivered quickly (acute exposure) or 
slowly over the period of time that the employee was exposed (clironic exposure). Records 
received from the Department of Energy were reviewed, and it was indicated that Mr. 
Gore was not monitored for radiation exposure. Therefore, external doses assessed in this 
dose reconstruction include doses estimated from complex-wide co-worker doses and 
occupational medical X-rays 

October 26. 2006 Draft Dose Reconstruction, Page 5 ofB. first paragraph under heading 
“External Dose”: 


Dose Estimate 
External Dose 

External dose is received from radiation originating outside the body and is typically 
measured by dosimetry worn on the body. Radiation dose measured on a film badge or a 
thermoluminescent dosimeter (TLD) may have been delivered quickly (acute exposure) or 
slowly over the period of time that the employee was exposed (clironic exposure). Records 
received from the Department of Energy M’ere reviewed, and it was indicated that Mr. 
Gore was not monitored for radiation exposure. Therefore, external doses assessed in this 
dose reconstruction include doses estimated from complex-wide coworker doses and 
occupational medical X-rays. 

In the second Draft Dose Reconstruction (10/26/06), the Social Security number listed for James 
Z. Gore is correct . But. il'NOlSH did receive records for my father, they must not have received 
the same ones 1 received! Since 1 did in fact receive my father’s DOE records on May 16, 2006, 1 
know they existed and I know that there were three pages of TLD data from 1968 through 1988. 
As noted above, 1 had sent copies of these Radiation Exposure records to Pat Kraps at ORAU on 
8/22/06. 

July 29, 2003 Draft Dose Reconstruction, Pane 4 of 9, second paragraph under heading “External 
Dose” and Page 5 of 9. lirst paragraph: 

As a weapons production supervisor (engineer). Mr. Gore's work location is not known. Tn 
this capacity, he would have hkely been ej^osed to photon and electron radiation, even 
though no monitoring records were found. However, due to the possibility of lost records 
or monitored occupational dose, external dose was assigned based on the maximum 50th 
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percentile complex wide co-w'orker dose for the given years of employment. External 
electron radiation 'viw.v not considered in this dose reconstruction because Mr. Gore did 
not work directly 'with radioactive materials, and any external doses 'would have been 
attributable primarily to photons. For the purpose of estimating probability of causation, 
all photon doses are assumed to be acute. 

October 26. 2006 Drall Dose Reconstruction, Page 5 of 13. second paragraph under heading 
“External Dose”: 


As an engineer and weapons production supervisor (engineer). Mr. Gore's work location is 
not known. In this capacity, he would have likely been exposed to photon and electron 
radiation, even though no monitoring records w'ere found. How'ever. due to the possibility 
of lost records or immonitorcd occupational dose, external dose was assigned based on the 
maximum 50* percentile complex wide coworker dose for the given years ofemployment. 
External electron radiation was not considered in this dose reconstruction because Mr. 
Gore did not work directly with radioactive materials, and any external doses would have 
been attributable primarily to photons. 

For the purpose of estimating probability of causation, all photon doses are assumed to be acute.(3) 

This wording is nearly identical in both Drall Dose Reconstructions reports. If his work location is 
not known, how^ can NIOSH even make assumptions about wliat my father w^as or was not 
exposed to? Based upon the incorrect assumption that he was unmonitored. the next assumption 
is that he did not w'ork directly wdth any radioactive materials. In the second note 1 sent to Pat 
Kraps on 8/22/06, T included a brief statement from my uncle, Howard Dyer. 

“Here arc some of the things 1 remember (up through 1981, when 1 went to K.-25 ); 

Jim's office was in 9212, just outside a large depleted uranium machine shop ( 1 
think it was called the 9212 "A" Shop - there was also another shop adjacent to that 
one. but 1 do not remember its name). Across the hall was a tool grinding shop 
(supervised by Reg Lovell, who currently lives in Norris). Jim was in most all of the 
shops at Y-1 2 (enriched and depleted uranium machine shops). He did have a ”Q” 
security clearance - wliich everybody there had to have. Also, at this time we aU 
worked for the Union Carbide Corp, Nuclear Division. 

He was in a group called Machine Liaison, but T do not know which department. 
Bruce Dyer was (1 think) his supervisor and Tom Row-e w-as also in the group - 
both were at the funeral.” 

To understand where my father worked, 1 went through the DOE records of liis annual trips to the 
Y- 1 2 plant physician, which was quite extensive. I am able to discern, to some degree, his job 
locations, and even his job titles over the years (see belowT. 1 am sure a more thorough 
examination of the records would yield a more accurate picture of his employment history. 
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• 10-27-93 Building/RM/MS 9119/2295/8235, department = 2624, div = 24 Mechanical 
Operations 

• 10-22-91 Supervisor’s name = R. J. Sharp, job title = production engineer, division name = 
Fabrication 

• 6-6-88 Plant address = 920 1 -S MS 1 62, supervisor = N. D. Woodall, job title = production 
engineer, division = fabrication 

• 11-25-86 Plant address = 9107, supervisor = R. C. Marcum, job title = engineering 
supervisor, division = Fabrication 

• 1-8-85 Plant address = 9212 MS 51, supervisor = F. B. McDonald, job title = supervisor 
engineering section, division = Fabrication 

• 8-7-81 Plant address = 9212, supervisor = L. G. Whitten, job title = supervisor engineering, 
division = Fabrication 

• 5-20-80 Plant address = 9212 MS 1 . supervisor = L. G. Whitten, job title = supervisor 
engineering section, division = Fabrication 

• 7-19-78 Plant address = 9212 MS 1, supervisor = K. 0. Pearson, job title = production 
engineer, division = Fabrication 

• 11-11-76 Plant address = 9212, RM 54, supervisor = K. O. Pearson, job title = engineer 
ITT, division = Fabrication 

• 1 1-22-74 = Plant address = 9212, supervisor = K. O. Pearson, job title = production 
engineer, division = Fabrication 

• His starling position based upon his employment apphcalion in 1968 was "engineer." 

Apparently, he spent quite a few years in Building 9212 and worked primarily in the Fabrication 

division. From information readily available on the Internet: 

"Historically, Building 92 1 2 operations included wet chemistry processing and metal 
casting to produce HEU (Highly Enriched Uranium) metal components for the nuclear 
weapons program and HEU oxides for other programmatic missions. Most of the facility 
has been in standby since September 1994 when the Y-12 Plant shut down to correct 
criticality safety and conduct of operations deficiencies identified by the Board's staff.” 

From "STATUS OF HIGHLY ENRICHED URANIUM PROCESSING CAPABILITY AT 

BUILDING 9212 OAK RIDGE Y-12 PLANT," December 8, 1995. 

July 29. 2005 Drall Dose Reconstruction, Page 5 of 9, first paragraph under heading ”Co-worker 

Dose”: 
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Co-worker Dose 

Since no monitoring records were available for Mr. Gore, the maximum 50th percentile 
dose for each given year of employment from Oak Ridge National Laburatuiy, Oak Ridge- 
Gaseous Diffusion Plant, Hanford Site, Paducah Gaseous Diffusion Plant, Savannah 
River Site, and Portsmouth Gaseous Diffusion Plant was assigned as an unmonitored dose 
for Mr. Gore. The values assigned were assumed to be 100% 30-250 keV photons and had an 
organ dose correction factor of 1 .236 applied. Because these were not recorded results, no 
uncertainty factor was applied. The total co-worker dose assigned was 10.879 rem to the eye. These 
unmonitored doses exceed the Y-12 co-worker doses and provide a maximizing approach for this 
dose reconstruction. The published co-worker data have been modified slightly to account for recent 
NIOSI I guidance regarding the treatment of missed dose in co-worker dose evaluations. 

October 26. 2006 Draft Dose Reconstruction, Page 5 of 13. first paragraph under heading 
“Cow'orker Dose”: 


Coworker Dose 

Since no monitoring records were available for Mr. Gore, the maximum 50th percentile 
dose for each given year of employment from Hanford Site, Oak Ridge National 
Laboratoty, Oak Ridge Gaseous Diffusion Plant, Paducah Gaseous Diffusion Plant, 
Portsmouth Gaseous Diffusion Plant, and Savannah River Site was assigned as an 
unmonitored dose fur Mr. Gore in accordance with guidance provided in the Technical 
In formation Bulletin: Use. of Co worker Dosimetry Data for External Dose Assignment. (10) 
The values assigned were assumed to be 100%30-250 keV photons and had an organ dose 
conversion factor of 1.00 applied for the skin and 1.236 applied for the cyc.(3) Because 
these were not recorded results, no uncertainty factor was applied. The total coworker 
dose assigned w'as 8.232 rem to the skin and 10.268 rem to the eye. These unmonitored 
doses exceed the Y- 1 2 coworkcr doses and provide a maximizing approach for this dose 
reconslruclion. The pubhshed eoworker data have been modified shghlly lo accounl for 
NIOSH guidance regarding the treatment of missed dose in coworker dose evaluations. 

Again, these sections arc nearly identical. Both indicate the assignment of the 50''’ percentile 
complex wide co-worker dose as the basis for the dose reconstruction. Thus, the dose 
reconstruction for the eye in the second Draft Dose Reconstruction Report is based upon the 
assumption that James Gore was an unmonitored employee, which is incorrect. 

July 29. 2005 Pratt Dose Reconstruction, Page 5 of 9. first paragraph under heading ''Occupational 
Medical Dose”: 


Occupational Medical Dose 

Although the telephone interview indicated uncertainty about required X-ray procedures, in 
addition to the estimated dose received from site operations, the dose received from 
diagnostic X-ray procedures lhal w-ere probably required as a condition of employment w'as 
also included in the overall dose to the eye. Based on information in the Technical Basis 
Document for the Y- 1 2 National Security Complex - Occupational Medical Dose(6) and an 
assumed annual X-ray procedure each year of employment, a total X-ray dose of 0.1 15 rem 
was assigned. This X-ray dose is considered claimant favorable as it likely exceeds the true 
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X-ray dose to the eye. 

October 26, 2006 Drah Dose Reconstruction. Page 6 of 13, first paragraph under heading 
“Occupational Medical Dose”: 

Occupational Medical Dose 

Although the telephone interview indicated uncertainty about required X-ray procedures, in 
addition to the estimated dose received &om site operations, the dose received from 
diagnostic X-ray procedures that were probably required as a condition of employment was 
also included in the overall dose to the eye. Based on information in the Technical Basis 
Document for Y-12 National Security Complex - Occupational Medical Dosc(6) and an 
assumed annual X-ray each year of employment, until the date of cancer diagnosis for the 
skin cancer, total X-ray doses of 0.478 remto the skin and 0.088 rem to the eye were 
assigned. These X-ray doses are considered claimant favorable as they likely exceed the true 
X-ray dose to the skin and eye based on the assumed hequency of procedures. The X-ray 
doses were assigned as a normal distribution with 30% uncertainty. 

I actually received a package of 12 x-ray films trom DOE as part of my lather’s records. A second 
telephone interview or follow'-up was not conducted for the second dose reconstruction, and T was 
not asked for information other titan the Radiation Exposure Records. Specifically, 1 w^as not asked 
about medical x-rays with respect to the second dose reconstruction. 

,Tulv 29, 2005 Draft Dose Reconstruction. Page 6 of 9. first paragraph: 

Employment records for Mr. Gore were reviewed, and no records oj bioassay monitoring 
results were found. This is consistent with Mr. Gore's job description given the absence of 
any external dosimetry results. Internal monitoring programs arc applied to individuals who 
are likely to be exposed to radiation from internally-deposited radioactive material. Personnel 
who are not selected for internal dose monitoring programs are less likely to be exposed. 
However, to account for any incidental dose that may have been received but not 
documented, inlemal dose was assigned based on a hypothetical intake assuming an intake of 
12 radionucUdes. This results in an intake that greatly exceeds any possible actual intake by 
Mr. Gore because this level of activity would be expected to be detectable by workplace 
indicators and is inconsistent with his w^ork description. Additionally, these nuclides would 
not all be found in a single location on site. 

October 26, 2006 Draft Dose Reconstruction. Page 6 of 13, second paragraph under heading 
“Internal Dose”: 


Employment records for Mr. Gore were reviewed and no records of hioassav monitoring 
results were found. This is consistent with his Job description, given the absence of any 
external dosimetry results. Tnicmal monitoring programs arc applied to individuals who arc 
likely to be exposed to radiation from internally-deposited radioactive material. Personnel 
who arc not selected for internal dose monitoring programs arc less likely to be exposed. 
However, to account for any incidenlal dose that may have been received but not 
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documented, internal dose was assigned based on the maximum coworker internal data for 
the Y- 12 Sitc.(5, 11) 

A computer code, the Integrated Modules for Bioassay Analysis (IMBA), was used to 
estimate the annual organ doses based on the coworker intakes. The IMBA Expert OCAS- 
Edition was used for this dose reconstruction. The ICRP 66 lung model with default aerosol 
characteristics was assumed, in conjunction with TCRP 68 metabolic models. Tt should be 
emphasized that intake dates, scenarios, and intake levels were based upon mathematical 
models and do not necessarily prove that such intakes occurred on the given dates. These 
dates and scenarios provide an acceptable explanation of exposure and dose based upon Ihe 
bioassay data provided. This approach is in accordance with the provisions of the Radiation 
Dose Reconstruction Rule (42 CFR $ 82)' and guidance in the Internal Dose Reconstruction 
Implementation Guideline. 

Aside from the fact that 1 really do not understand wliat this is telling me, the DOE records for my 
father indicate “no data found” for bioassay monitoring. But, my mother did provide some 
information lo NIOSH regarding bioassay monitoring. There is no indication in either Draft Dose 
Reconstruction Report that she provided any information regarding biological radiation-monitoring 
programs that .Tames Gore may have participated in during his years ofemploymeni. While she did 
initially answer “no” to this question during the initial telephone interview, she subsequently called 
NIOSH lo inform them that .Tames. Gore was subjected to at least one a 24-hour urinalysis test 
sometime in the mid to late 1970’s tliat she could recall. Since a 24-hour urinalysis is sometliing that 
would have had a portion of it conducted at home, she did observe this event. 

If there are no bioassay monitoring records for Tames Gore, we liavc no way of “proving” that he did 
in fact participate in at least one 24-hour urinalysis test. Absence of data is not necessarily evidence 
of absence. 

Tulv29. 2005 Draft Dose Reconstruction. Page 6 of 9, second paragraph: 

The total infernal dose assigned M-as 7.849 rem. The assigned internal doses are based on the 
information provided in the Technical Information Bulletin; Maximum Internal Dose 
Estimates for Certain DOE Complex Claims(5) and the application of assumptions that 
maximize the dose estimate to the eye. 

October 26, 2006 Draft Dose Reconstruction. Page 6 of 13, last paragraph under heading “Internal 
Dose” and Pauc 7 of 13, first paragraph: 

Both solubility classes Type M and Type S uranium-234 were evaluated, and Type S 
provided the higher dose and was used for the dose estimate. Associated recycled uranium 
components including ncptunium-237, plutonium-239, tcclmctium-99, and thorium-228 were 
applied based on Table 5-8." The coworker intakes from the Technical Information Bulletin: 
Internal Dosimetry Coworker Data for Y-12 are only calculated tlirough 1988; how^ever, as a 
claimant favorable assumption, the 1988 intakes from Table 5-1-wcrc applied from 1989 
through the cancer diagnosis date for each of the cancers evaluated.' The internal dose 
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calculated for teclinetluni-99 was less then 0.001 rem and was not used for the dose estimate. 
The total internal dose assigned was 0. !S9 rem to the skin and 0.250 rem to the eye. 

If both of the Draft Dose Reconstruction reports utilize the same process or algoritlmi for estimating 
internal dose as part ofthe dose reconstruction, and both Draft Dose Reconstruction Reports are 
based upon the same assumption tliat James Gore was an urmronitored employee and apphed the 50''' 
percentile complex wide co-worker dose, how are the discrepancies in the internal dose calculation 
to the explained? 

July 29. 2005 Draft Dose Reconstruction, Page 7 of 9, first paragraph under heading •‘Summary”: 
Summary 

James Z. Gore was exposed to various sources of radiation during his employment at the Y- 
12 Plant. The estimated dose to Mr. Gore was 18.843 rem. 

The reported dose is a significant overestimate of Mr. Gore's occupational radiation dose 
which will support claim determination. 

October 26, 2006 Draft Dose Reconstruction. Page 7 ofB, first paragraph under heading 
“SummatV? 

Summary 

James Zchner Gore was exposed to various sources of radiation during his employment at 
the Y-12 Plant. The estimated dose to Mr. Gore was 8.899 rem to the skin and 10.606 rem 
to the eye. The reported dose is a significant overestimate of Mr. Gore's occupational 
radiation dose w'hich w'ill support claim determination. 

T llnd the comparison ofthe (irst Draft Dose Reconstruction (7./29./05) and the second Draft Dose 
Reconstruction (10/26/06) to be very interesting. If James Gore w^as assessed same way in both 
dose reconstructions - as an unmonitored employee assigned the 50"’ percentile complex wide co- 
worker dose - how docs he end up with a different “dose” to the eye? Obviously, the internal dose 
calculation represents the majority ofthe difference. 
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TOTAL 10.606 8.899 


2) You testified that after you spoke at an Advisory^ Board meeting, NIOSH and ORAL 
officials offered to assist you. Who provided that assistance and was it effective? 

Immediately alter T spoke at the Advisory Board public session held in Oak Ridge. TN on January 
23, 2006, 1 met Mr. Peter Turcic from DOL and Mr. Larry Elliott from NIOSH. As 1 indicated in 
my testimony on ll,/15/06 to the House Subcommittee on Immigration, Border Security and Claims, 
they were most sincere in their apologies with respect to how this could have happened. T also met 
Ms. Kate Kimpan from ORAL. Both Mr. Elliott and Ms. Kimpan gave me their personal 
assurances that these problems would be addressed and corrected. And as 1 indicated in my 
previous testimony, this level oC attention certainly exceeded our expectations. 

On January 30. 2006, my mother and T received a letter from Larry Elliott rcCercncing the issues with 
our claims. My mother received the paper copy in the mail, and 1 received an electronic copy from 
Mr. Elliott via e-mail. In the letter, it stated; 

“1 was very disappointed to learn that the close-out interview on the dose reconstruction for 
your claim was mishandled. I apologize for the inconvenience and condision that was caused 
by contacting you for a close-out interview^ before you liad even received the draft dose 
reconstruction report. Furthermore. I was dismayed when Kathy told me that another 
person’s dose reconstruction report had been mistakenly sent to you. 1 also understood that 
the Department of Labor (DOL) provided you with a “recommended decision” which further 
extended the procedural errors in processing your claim by indicating your husband’s cancer 
to be colon cancer when in fact it was ocular melanoma. My sincere apology is not sufficient 
enough. I am sure, to make up for the frustration and disappointment these administrative 
mistakes have caused. 

1 promised Kathy that 1 would personally review your claim file and accordingly provide any advice 
as appropriate. In reviewing your claim, I note that we made two requests (May 29, 2003 and 
November 28. 2004) to the Department of Energy (DOE). Oak Ridge Operations Office for any 
radiation monitoring information relevant to your husband’s work at the Y-12 facility. DOE reported 
back to us (.Tune 19, 2003 and ,Tanuary 3. 2005) that no monitoring information was (bund for your 
husband. Evidently, your husband’s monitoring records have been lost or destroyed. The Energy 
Employees Occupational Illness Compensation Program Act (EEOTCPA) recognizes that radiation 
monitoring records may have been lost, destroyed, or inadequate for documenting the radiation dose 
received by workers at DOE facilities.” 

Kate Kimpan and Pete Turcic were .cc’d on this correspondence. At the time, 1 felt that we had the 
attention ol'people who could ensure that the problems associated with our claim would be 
addressed. 

Unfortunately, wdlh the exception of tw'o phone calls to my mother from Roseanne Dumar in the 
Washington, DC DOL office in early February and Richard McCarthy from NIOSH on Larry 
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Elliott’s behalf on 4/27/06, no one else from DOL, NOISH, or ORAL) personally contacted us. Ms. 
Dumar contacted my mother to request the medical records for my father's basal cell carcinoma, 
which we provided. Mr. McCarthy called my mother to indicate that there w-ere no records of my 
father visiting Los Alamos National Laboratory (LANL). As part of our appeal to the first DOL 
Recommended Decision (1/10./06), w-e had indicated that my father did travel as part ofhis job. We 
specifically mentioned LANL. In fact, my father also traveled to the Nevada Test Site and Rocky 
Flats facilities. Fie did not travel frequently, but T do recall him taking these trips in the 1970’s and 
possibly into the early 1980’s. 

We did receive Iw'o letters Irom the DOL office in Jacksonville. One w-as dated 5./5/06 asking if w-e 
had any additional medical records and stating that there were no records of visits to LANL. The 
second letter from DOL was dated June 8, 2006 and indicated that the claim must be returned to 
NIOSH. 1 found it interesting tliat DOL’s “reason” for returning the claim to NIOSH was the 
additional information regarding the basal cell carcinoma cancer, not the comedy of errors that 
produced the first Draft Dose Reconstruction Report. 

Larry Elliott also addressed the LANL issue in his letter to my mother dated 1/30./06: 

“Tn completing the dose reconstruction process, you indicated in an attachment to the OCAS-1 form 
tliat your husband visited the Los Alamos National Laboratory (LANL) several times. 1 do not see 
that we requested radiation monitoring information Irom LANL, nor do T see any mention of those 
visits in the dose reconstruction report. The only advice that 1 can offer regarding the DOL 
recommended decision would be to point out that the visits your husband made to LANL should be 
accounted for in the dose reconstruction report. While 1 can not guarantee that any exposure your 
husband may have received at LANL will substantially change the recommended decision tfom 
DOL, this exposure should be addressed in the dose reconstruction. If you raise this w'ith DOL, they 
may return your claim to NIOSH for rework of the dose reconstruction. 1 assure you we will request 
any monitoring information that LANL may have for your husband and account for any potential 
dose in a revised dose reconstruction tliat he may liave acquired at tliat site.” 

There was no reference in the second Draft Dose Reconstruction Report (10/26/06) of accounting 
for any possible exposures tfom visits to LANL. Again, my mother and I cannot inform DOL or 
NIOSH of exactly w'hen these trips occurred because w'e have nothing in the way of documentation. 
Even if wc did, we have no idea what my father did in his work or what he did when he went on trips 
to these facilities. My father never talked about his job. 

Aside tfom these communications, all communication with DOL or NIOSH was initiated by me by 
phone or by email. If required, 1 can submit a log of these correspondences (date, time, content) to 
the subcommittee. In particular, on 8/1 4./06, T sent an e-mail to Larry Elliott asking if the NIOSH 
had received the claim. 1 asked; 

“(1) Has DOL sent the claim back to NIOSH? To date, w^e have not received any 
notilication - either letter or phone call - from any NIOSH representative that this claim has 
been returned for review-. 
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(2) If you do have the claim, did DOL send you the pathology report for the BCC'? 


I am somewhat concerned that the DOL letter made no mention of the fact that (1) DOE 
records for my father do in fact exist - 1 have them from DOE via a FOIA request, and that 
(2) he was a monitored employee (there arc some TLD results in the DOE records). The 
original dose reconstruction asserted there were no DOE records for .Tames Z. Gore and the 
DR was based his assignment to the 50"’ percentile complex wide co-worker dose as an 
"unmonitored employee. "This error results from the initial NTOSH request to DOE for his 
records under the wrong SSN. My father's job lilies and department information is also 
available in the DOE records, which should assist in understanding where in the facility he 
worked and w'hat he may have been exposed to.None of this information was available to 
support the original NIOSH DR. 

If you have the claim, can you please let me know what the process will be for the review?Do 
wc need to provide any additional information? T was able to obtain the names of some other 
Y-12 employees who worked with my father (who are still living), but 1 have made no 
attempt to solicit additional information from them pending a requirement for me to do so 
personally. 

If there is someone at NTOSH who T should contact regarding the status, please let me 
know.” 


Mr. EUioll responded: 

“Dear Ms. Bates; 

Yes, DOL has returned the claim to NTOSH for revision of the dose reconstruction in light of 
the skin cancer diagnosis. DOL lias provided us with the medical confirmation of BCC. 1 
have asked staff to follow-up on the current status of the dose reconstruction and to contact 
you with that status. Also, the dose reconstructor will need to determine if co-worker 
interviews arc necessary, if so they will call you for the contact information of the Y-12 
former employees who worked with you father so that they may be interviewed. If you have 
not akcady provided copy of the DOE dose records, it may be helpful to provide a copy for 
the claim (ilc here at NTOSH - wc want to be sure that wc have all data and it is appropriately 
used in the dose reconstruction. 

You w'illbe hearing from a Public Health Advisor soon about the status of the revised dose 
reconstruction.” 

On 8/22/06, Pat Kraps, a Claimant Contact from ORAU called me to and asked if 1 could send her 
the radiation exposure records as they had “not yet received Mr. Gore's records from DOE.” As 
noted above, 1 sent Ms. Kraps copies of the Radiation Exposure Records via e-mail. 
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After this correspondence with Ms. Kraps, there was no correspondence until we received the 
second Dralt Dose Reconstruction Report on 1 1/02/06 in the mail. 

So to answer the question “How eftcctive was their assistance?” I would submit that it obviously 
was not very elTeciive seeing as the second Draft Dose Reconstruction report w'as based upon the 
same incorrect assumptions that my father was an unmonitored employee and was assigned the 50''' 
percentile complex wide co-worker dose as the basis ofhis dose reconstruction. 


3) Dose reconstructions are signed off by three people. One of these is a peer reviewer. Why 
do you think the process failed twice? 

In my own opinion, 1 cannot believe there is a formal, rigorous proeess for quality eontrol 
specilically as it relates to the administrative process which should include data integrity and the 
review' and approval process. In our case, while 1 would not assume that Mr. Elliott or Ms. Kimpan 
would actually personally administer the second dose reconstruction process tor an individual claim. 

1 w'ouldhave expected that there would have been some kind of “flag” in the claim file to indicate 
tliat there were problems with the first Draft Dose Reconstruction Report. Given that we liad Mr. 
Elliott’s personal assurance that he would personally review' the claim. 1 w'ould have expected that he 

- or Ids subordinates - would liavc known about the problem with the first dose reconstruction and 
that there would have been some scrutiny ofthe second dose reconstruction to ensure that the 
original problems w'ere resolved. Both NIOSH and ORAU knew' my father liad radiation exposure 
records - because as 1 previously indicated, T told Larry Elliott 1 had received his records from DOE, 
and 1 sent the records to Pal Kraps at ORAU. She acknow'ledged the receipt and indicated that she 
would place them in the administrative record. Clearly, if Pat Kraps actually put tliis information 
into the claim (ile or administrative record as she said she would, then the individuals who perfumed 
the second dose reconstruction and performed the peer review were cither not aware of it or ignored 
it. Clearly, there is some kind of disconnect. Tf a peer reviewer looked at the administrative record 
to verify that information is correct for the dose reconstruction, and the Radiation Exposure Records 
were in the administrative file, how could a dose reconstruction based upon the dose for 
unmonitored employee have been approved during the peer review-? 

T w'ould have expected that the specilic error, the fact that NIOSH requested DOE records under the 
wrong Social Security Number (SSN), w'ould have been higlilightcd and w'ould not liavc been 
repeated. When T received the second Draft Dose Reconstruction Report on 1 1/02/06. 1 sent Larry 
Elliott a rather long e-mail indicating my frustration w'ith the report in that it w'as almost a carbon 
copy ofthe first based upon the assumption that my father was an unmonitored employee, which he 
was not. Mr. Elliott called me on the morning of 1 1/03/06 and again, personally apologL^ed. He 
indicated that the request for DOE records for my father had been resubmitted with the wrong SSN 

- again. T asked him how- that could have happened, given all the (negative) visibility that this 
particular claim liad generated. He stated; “1 do not know' how tliis could have liappcncd.” 

1 do not know how' dose reconstruction process w'orks with respect to data integrity checks and 
approvals. Given my case, if there are data quality cheeks, then cither the wrong things arc being 
checked and/or the quality of the quality control process is poor. 
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1 cannot comment on the quality of the actual dose reconstruction, because honestly, 1 do not 
understand how the various radiation exposure values arc determined or how the dose 
reconstruction is calculated. However, 1 am very curious to understand how the first Drall Dose 
Reconstruction Report yielded a total of 18.843 rent to the eye and the second Draft Dose 
Reconstruction Report yielded a total of 10.606 rem to the eye if both dose reconstructions were 
based upon the same assumptions. 


4) Did iNIOSH follow up on the data sources you gave them, such as living co workers? 

Not that I am aware of. In tact, I had a telephone conversation with Larry Elliott on 11/30/06 
regarding the status of the now third attempt at the dose reconstruction. This was the first contact T 
had from NIOSH since my telephone discussion with Mr. Elliott on the morning of 1 1/03/06. Mr. 
Elliott informed me that NIOSH had in fact received my father’s DOE records and that the third 
dose reconstruction was underv^ay. 1 asked him if he had the information 1 sent Pat Kraps on 
8./22/06 indicating five current or retired Y-12 employees and asked if NIOSH was going to contact 
them for more information. To my surprise. Mr. ElUott stated that employee references are typically 
not contacted unless there arc issues such as missing data. To the extent that there arc DOE records 
for my father, they certainly do not provide any type of day to day description of the work he 
performed or spceifically wliat areas of the facility he may have worked other than building and 
department numbers. T indicated to Larry that 42 CFR 82 states that conlirming information with 
coworkers was part of the dose reconstruction process. He said, “1 know but it is not usually done.” 


For the record, 42 CFR 82. 10(c)(4) states; 

(c) Information provided by the claimant will be accepted and used for dose reconstruction, 
providing it is reasonable, supported by substantial evidence, and is not refuted by other 
evidence. In assessing whether the information provided by the claimant is supported by 
substantial evidence, NIOSH will consider: 

(1) Consistency of the information with other information in the possession of 
NIOSH, (fom radiation safety programs, research, medical screening programs, labor 
union documents, worksite investigations, dose reconstructions conducted by NIOSH 
under EEOICPA, or other reports relating to the circumstances at issue; 

(2) Consistency of the information with medical records provided by the claimant; 

(3) Consistency of the information with practices or exposures demonstrated by the 
dose reconstruction record developed for the claimant; and, 

(4) Confinnation of infonnation by coworkers or other witnesses. 


5) When you testified at the NIOSH Advisory Board meeting in January 2006, your testimony 
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was transcribed. Did anyone from \IOSH or ORAU call you up after the transcript was 
completed to review the issues raised in your testimony? 

As previously indicated, wc were contacted by Roscanne Dumar trom the DOL Washington, DC 
office requesting the medical records related to my father’s basal cell carcinoma. We received the 
letter from Larry Elliott on January 30, 2006 expressing his regrets with respect to how our claim 
was handled. 

As T indicated in my written statement from the 1 1/15/06 testimony to the subcommittee, T sent an c- 
mail to Larry EUioll on 02/01/06 indicating that there w-as a problem with the SSN. 

“Larry. 1 just received a copy of the death certificate for my father as it was required to 
obtain some additional information. The SSN on it is 422-38-0100. When 1 commented that 
the SSN on the DOL letters was incorrect, that is because 1 was basing that assumption on 
the SSN recorded on the NIOSH initial telephone interview and drad dose reconstruction 
report, which was 422-88-0 1 00. 1 personally do not have any materials with my father's SSN 
on it other than the death certificate 1 just received. 1 immediately called my mother to verify 
- from tax returns - my father's correct SSN number. 

It is; .Tames Zehner Gore, SSN 422-38-0100. 

The incorrect SSN may be the root cause of the problem that there were apparently "no 
records" - at all - for my father. No job history, no idea of where he w orked, no monitoring, 
etc. Ifa DOE records search was performed for 422-88-0100, it would not have returned any 
records for James Z. Gore. It may also explain why another individual's dose reconstruction 
report was sent to my mother. It does not explain the overall issues w'ith the process, but at 
least tills may resolve the "missing records" issue. 

In your letter to my mother, you indicated that you had made two requests to DOE on 
5/29/03 and 1 1/2S/04 for my father's records. 1 would request that you check the SSN on 
those requests as it is my understanding that these records are tied to an individual by their 
SSN." 

Mr. EUiott’s response w^as; 

Dear Kathy: 

Thank you for this follow-up information. We w'ill correct the SSN record here in your 
mother's claim file and pursue whether or not the wrong SSN led to no recovery of 
monitoring data from DOE. Someone Irom my stalTwill get back to you on that once a 
determination lias been made. The correct SSN w'dl be useful for requesting data from 
LANL for sure. 

Ijc. 
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Specifically, the questions 1 asked at the Advisory Board meeting were as follows; 

“Exactly what information did NTOSH base my father’s dose reconstruction on other than 
my mother’s information that he was a “weapon’s production supervisor?” 

“If. as NTOSH asserts, there w'ere no DOE records ofmonitoring and apparently there w'as 
no information relating to his job history or where he worked, how could any type of 
assumptions be made? Tt is conceivable that my father’s records may be missing or lost. If 
this is in fact the case, how could NIOSH develop a reasonable dose reconstruction?” 

“The ‘‘probability of causation for “the primary colon cancer” in the Recommended 
Decision is the proverbial icing on the cake. T am absolutely appalled that this type oferror 
occurred. Wliat arc the procedures for quality control and quality assurance that govern tliis 
process? Is what we have experienced in our claim process an isolated event. . .or a systemic 
problem? Who is responsible for ensuring tliat, within reason, 42 CFR 82 is followed to the 
extent possible?” 

To the extent that I ascertained tliat the SSN was wrong, and Larry Elliott subsequently confirmed 
that the wrong SSN had been used to request DOE records. 1 have not had any direct conversation 
with anyone from NIOSH or ORAL! with respect to these particular questions. 

Aside from this, no one addressed any major issues outlined in our appeal, w'hich included: 

However, when it comes to Mr. Gore’s job position, NIOSH did accept my (Mrs. Gore's) 
statement in the initial telephone interview that Mr. Gore was a Aveapons production 
supervisor.” This is not consistent. Why w'ould my statement regarding his job position be 
more “reasonable” tlian my (Mrs. Gore’s) statement tliat he routinely wore a dosimetry 
badge? 

NTOSH also asserts in the Draft Dose Reconstruction Report, page 4, seventh paragraph; 
“External electron radiation was not considered in this dose reconstruction because Mr. 
Gore did not work directly with radioactive materials. . . ” Tliis is an astonishing statement. 
Is this a (actual statement? TI'NTOSH does not have an accurate record ofMr. Gore's 
employment history including job positions by year, and NIOSH does not know w'^here Mr. 
Gore worked in the Y-1 2 facility, how can NTOSH assert that Mr. Gore did not work 
directly with radioactive material? 

Wliat exactly did NIOSH receive from DOE regarding Mr. Gore’s employment history other 
than his date of hire and his date of termination? 

“Tf the ERR per Sv cocnicients for cancer of the eye (TCD-9 190) arc based upon analysis of 
bone cancer and male breast cancer, which are hsted as types of cancer that, pursuant to 20 
CFR part 30, may quality a member of the Special Exposure Cohort, should eye cancer be 
included in this listing? 
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To date, none of these questions liave been directly addressed by either NIOSH or ORAL) 


6) Do you think that NIOSH should make sure that social security numbers are correct in 
their peer review check list? If so, do you think NIOSH should go back and check to see if 
other claims were denied because the social security number was provided in error? 

Yes and yes. 1 would expect tliat this would be a very important part ofthe quahty assurance 
process in that the employee's SSN appears to be the key to all of that employee's data.During my 
phone conversation with Larry Elliott on 11/30/06, he did say, and 1 am paraphrasing here, “we have 
done an internal review ofthe process and we have not found any other claims that resembled your 
father’s in terms ofthe errors that occurred.’’ Quite frankly, given the number of errors that 
occurred with the (irst dose reconstruction for our claim - not just the SSN problem - T just lind it 
hard to believe that it w'as an isolated incident. The fcict that the same error with the SSN and the 
DOE records request occurred the second time is just outrageous. The only way 1 would be 
convinced that our claim was simply a single gross anomaly would be if an independent auditor 
assessed a statistically acceptable sample of the claims that have been processed. 1 can’t imagine 
how much that would cost or how' long that w'ould take, but I personally think that is the only way 
the quality ofthe process can be verified. 


7) To increase accountability, should NIOSH reimburse ORAU’s costs for making the same 
mistake twice? 

I have no insight into how costs are incurred or allocated within the EEOICPA program. To the 
extent tliat ORAU is NlOSH’s subcontractor for dose reconstruction, and ORAL is dependent upon 
NIOSH for accurate data, then 1 think it would be reasonable IbrNTOSH to bear the costs ol'ORAU 
having to perform a second (or third, as in our case) dose reconstruction if in fact NIOSH provided 
bad data. 

If our case is an isolated incident (dose reconstruction redo), then maybe it is a non-issue. If ORAU 
is performing multiple dose reconstructions per claim because of faulty data from NIOSH. then that 
is inflating the subcontractor’s cost for performing dose reconstructions tlirough no fault of their 
own. 

However, having said that, one would think that ORAU would have its own internal quality control 
process, independent of NIOSH. to ensure data integrity. Since 1 do not have visibrlily into the 
extent of collaboration that goes on between NIOSH and ORAU regarding the administrative 
process for each individual dose reconstruction, T can't comment on if they should or should not 
know if an employee name and associated SSN arc in fact correct. 
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ATTACHMENT 


Statement by the Claimant Closing the Record on a NIOSH Dose Reconstruction 
under the 

Energy Employees Occupational Dlness Compensation Program Act 


1, Mildred L. Gore, a claimant under the Enei^ Employees Occupational Illness 
Compensation iPtogram Act (EEOICPA), certify that I have completed provid^ information to 
the National Institute for Occupation^ Safefy and Health (NIOSH) and its representatives 
information relating to potential radiation doses incurred by James Z. Gore while under the 
employment of DOE, a DOE contractor, or an Atomic Weapons Employer. In signing this form, 
I also certify that I have read, understand and agree with the following statements: 

a) lam not aware of any additional information available to me that may be relevant 
to NIOSH in completing a dose reconstmcdon to estimate the radiation doses 
incurred by the employee as specified above; and, 

h) I have reviewed the draft NIOSH dose reconstruction report and agree that it 
identifies all of ttie relevant information I j^ovided to NIOSH to complete the 
dose reconstruction; and, 

c) NIOSH should forward a final dose reconstruction report to the Department of 
Labor (DOL), so that DOL can continue adjudication of my claim and produce a 
recommended decision to accept or reject my claim; and, 

d) I understand that my opportunity to seek a review of the NIOSH dose 
reconstruction occurs only if DOL wre to produce a recommended decision to 
deny my claim; and, 

c) By signing this form, I do NOT certify cr imply that I agree with NIOSH 
decisions indicated in the draft NIOSH dose reconstruction report concerning how 
NIOSH has used or not used information I have provided for the dose 
reconstruction; and, 

0 By signing this form, I do NOT certify or imply that I agree with the findings of 
the NIOSH dose reconstruction. 


Notice: Any person who knowingly makes tiny felse statement, misr^resentation, 
concealment of or any other act of fraud to obtain compensatioa as provided under 
EEOICPA or who knowingly accepts compensation to which that person is not entitled is subject 
to civil or administrative remedies as well as felony criminal prosecution and may, under 
appropriate criminal provision, be punished by a fine or imprisonment or both. I arilnn that the 
i^ormation provided on this form is accurate and true. 


Signature 

Mildred L. Gore 


Dale 


NIOSH ID: 12438 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 


Public Health Service 


NI08H Tracking Nuniben 12438 


Mrs. Mildred L. Core 
5305 Jonathan Way 
Knoxville. TN 37920 USA 

Dear Mrs. Mildred Gore: 

This letter is to provide you with information on the status of the dose reconstruction for the daim 
you filed under the Energy Employees Occupational Illness Comp^sation Program Act (NIOSH 
Tracking Number 12438). 

The National Institute for Occupational Safety and Health's (NIOSH) Office of Compensation 
Analysis and Support (OCAS) has completed a recoretruction of the radiation dose. Enclosed 
you will And a copy of a Draft NIOSH Report of Dose Reconstruction under the Energy Employees 
Occupational Illness Compensadon Program Act (EEOICPA). During the next two weeks, we will 
attempt to contact you to schedule a convenient date and time for conducting a dosing interview 
with you. The purpose of the closing interview is to review the dose reconstruction results and the 
basis on which the results were calculated. This will be the final opportunity during the dose 
reconstruction process for you to provide additional relevant information that may affect the dose 
reconstruction or indicate that you are in the process of obtaining such information. To facilitate 
the scheduling of the interview, you can contact us at the following telephone number 1-800-790- 
6728 (1-800-7g0-ORAU). If, after three weeks from the date of this letter, we have not heard back 
from you regarding a convenient time to schedule the interview, then we vnll assume that you 
have decided not to participate in the interview. 

We have also enclosed a copy of a form (OCAS-1) that should be signed and returned to us 
within 60 days. In the event that NIOSH prepares a revised draft dose reconstruction report based 
upon any additional information provided by you, then the OCAS-1 form will be due no later than 
60 days from the date you rece'rve the revised draft dose reconstruction report. Your signature on 
this form certifies that you agree with the following statements: 1 ) you are not aware of any 
additional information that may be relevant to the dose reconstruction; 2} you have reviewed the 
draft dose reconstruction report and agree that it identifies all of the relevant Information you 
provided to NIOSH regarding the dose reconstruction; and 3) the dose reconstruction report is 
ready to be forwarded to the Department of Labor (DOL) for a determination regarding your claim. 
Your signature on this form is not an indication that you agree with the decisions NIOSH made 
concerning how to use or not use information you provided for dose reconstnjction or that you 
agree with the findings of the NIOSH dosa reconstruction. DOLs Office of Workers' 
Compensation Programs (OWCP) will notify you of any action that it may take regarding your 
claim, and of any rights you may have to raise objections. You will have an opportunity to raise 
(Ejections to the final NIOSH Dose Reconstruction Report under EEOICPA following your receipt 
of a copy of the recommended decision on your claim from DOL by following the procedures 
described in the notice accompanying the recommended decision. 


National Instituta for Occupatnnal 
Safely and Health 
Robert A. Taft Laboratories 
4676 Columbia Parkway 
C'nonrrati. OH 45226-1998 
Phone: 513-533-6800 
Fax: 513-53S<ai7 


July 29, 2005 
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Page 2 - Mrs. Mildred Gore 

Once we receive the signed OCAS-1 form from you, we will serKi the final copy of the dose 
reconstruction report to the OOL for adjudication of your claini. We will also sand you and the 
Department of Energy a copy of the final dose reconstruction report, ft is important that you r^urn 
the properly signed OCAS-1 to us within the above-described time frame so that there is no delay 
in Hie adjudication of your claim. We will not forward the dose reconstruction report to DOL for 
adjudication without receipt of a properly signed OCAS-1 . If we do not receive the OCAS-1 within 
the timeframe described above, we may administratively close the dose reconstruction and notify 
DOL of this action. PLEASE USE THE ENCLOSED PRE-ADDRESSED, POSTAGE-PAID 
ENVELOPE TO RETURN THE SIGNED OCAS-1 TO US. 


If you have any additional questions regarding this dose reconstructon report, please contact our 
d<^e reconstruction contractor, Oak Ridge Associated Universities, toll-free at 1-800-322-0111. 


Sincerely yours, 




Larry J, Elliott. MSPH, CIH 
Director 

Office of Compensation Analysis and Support 


Enclosures 


cc: File 12438 



179 


NIOSH OCAS 


NIOSH Report of Dose Reconstruction under the 
Energy Employees Occupational Ulness Compensation 
Program Act (EEOICPA) 



T ■ 




NIOSH ID 


Social Security No. 


DOL IHstrict OfGce 

012438 


422-88-0100 


Jacksonville 

Energy Employe 
Name: 

Gore 

James 

Fi, ■./ 

Z. 

MMU 

10/14/34 

Oiuc ,>! Finh 

Covered 

Employment: 

08/19/68- 

10/31/94 

Y-12 Plant 

Oak Ridge, TN 

Cancer: 






Ocular melanoma, it eye 1 90.9 


07/31/1997 

/X7<t’ m Ouiu’fi^h 


Calculations Peiformed By: 

William H. Barley 

7/26/2005 






Peer Re^ew Completed By: 

Steven R. Reed 

7/26/2005 

— 
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Dose Reconstruction Approved By: 



LaVonB, Rutherford, CHP 
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Covered Employee 
Janies Z. Gore 


NIOSH ID# 
12438 


Sodal Security S 
422-88-QlOD 


Introduction 


The Energy Employees Occapational Illaess Compensation Program Act of 2000 
(EEOlCPA), Executive Order No. 13179 and the Radiation Dose Reconstruction Rule 
(42 CFR 82)' 

EEOlCPA established a compensation program to provide a lump sum payment of $150,000 and 
medical benefits as compensation to covered employees suffering from designated illnesses 
incurred as a result of their ei^osure to ionizing radiation, beryllium, or silica while in the 
performance of duty for the Department of Energy and certain of its vendors, contractors, and 
subcontractors. This legislation also provided for payment of compensation to certain survivors 
of these covered employees. 

In Presidential Executive Order No. 13179, the President designated the U.S. Department of 
Labor to administer this program for claims by current and former employees of nuclear 
weapons production facilities and their survivors who seek compensation for cancers caused by 
radiation exposures sustained in the performance of duty. The Executive Order also directed the 
Department of Health and Human Services to estimate (reconstruct) the radiation doses received 
by these employees. The Department of Labor uses the reconstructed radiation dose in 
evaluating whether the employee’s cancer was at least as likely as not related to employment at 
the facilities covered by EEOlCPA. To fulfill the responsibilities assigned to the Department of 
Health and Human Services, the National Institute fbr Occi^ational Safety and Health’s 
(NIOSH) Office of Compensation Analysis and Support (OCAS) completes dose reconstructions 
using the methods described in the Radiation Dose Reconstruction Rule (42 CFR 82)' for the 
Department of Labor’s use in making compensation decisions. 

The Purpose of Radiation Dose Recoiistrnction 

A radiation dose reconstruction is used to estimate the radiation dose received by die specific 
organ(s) in which a worker developed cancer, paiticulariy when radiation monitoring data are 
unavailable, incomplete, or of poor quality. Even in instances when radiation dosimetry data are 
available, they rarely specify dose to an organ and often are based on monitoring procedures that 
do not meet modem standards. 

The basic principle of dose reconstruction is to characterize the occupational radiation 
environment to which a worker was exposed using available worker and/or workplace 
monitoring infotmadon. In cases where radiation exposures in the workplace environmait 
cannot be fully characterized based on available data, de&ult values based on reasonable 
scientific assumptions are used as substitutes. 

EEOlCPA recognized that the process of estimating ra^tion doses would require dealing with 
uncertainties and limited data and thus required that the government establish methods for 
arriving at reasonable estimates of radiation dose received by an individual who was not 
monitored or inadequately monitored for exposures to radiation, or for whom exposure records 
are missing or incomplete. To the extent that the science and data involve uncertainties, these 
uncertainties are typically handled to the advantage, rather than to the detriment, of the claimant. 
NIOSH has used the best available science to develop the methods and guidelines for dose 
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Covered Employee NIOSHID# 

Janies Z. Owe 12438 


Social Securicy # 
422-88-0100 


reconstruction. These methods have been reviewed and commented upon by the public, 
including experts in the field of dose reconstruction, and the Presidentially-appointed Ad^ory 
Board on Radiation and Worker Health. 

How Radiation Doses Are Reconstructed 

NIOSH reconstructs radiation doses by evaluatii^ all available, appropriate data relevant to the 
employee’s radiation exposure. Some examples of data that may be included in the dose 
reconstruction include, but are not limited to, internal dosimetry (such as results from urinalysis), 
external dosimetry data (such as film badge ridings), workplace monitorii^ data (such as air 
sample results), workplace characterization data (such as type and amount of radioactive material 
processed), and descriptions of the type of work performed at the woric location. 

Although the specific methods used for each dose reconstruction may vary, after a claim has 
been referred by the Department of Labor to NIOSH for a dose reconstruction, NIOSH typically 
requests the worker’s personal radiation monitoring information fiom the Department of Energy. 
Upon receipt of the requested information, at least one voluntary informational interview with 
the claimant and/oi stirvivors is conducted and a copy of the interview report is sent for review. 
After all of the necessary and available information is gathered, a dose is estimated, using the 
methods in the Radiation Dose Reconstruction Rule. After a NIOSH health physicist reviews the 
information, methods, and results, the claimant receives a draft copy of the dose reconstruction 
report followed by a concluding interview, during which the claimant can add any additional 
relevant information that may affect the dose reconstmetion. If the claimant certifies that he/she 
has completed providing information and that the record for dose reconstrucrion should be 
closed, a final ^se reconstruction report is sent to the claimant, the Department of Labor, and 
the Department of Ene^. 

As applied in the EEOICPA, dose reconstructions must rely on information that can be 
developed on a timely basis and on carefiilly stated assumptions. Therefore, the guiding 
principle in conducting these dose reconstructions is to ensure that the assumptions used are fair, 
consistent, and well-grounded in the best available science, while ensuring tlmt uncertainties in 
the science and data are handled to the advantage, rather than to the detriment, of the claim when 
feasible. Wheu dose information is not available, is very limited, or the dose of record is very 
low, NIOSH may use the highest reasonably possible radiation dose, based on reliable science, 
documented experience, and relevant data, to complete a claimant’s dose reconstruction. In 
other instances, NIOSH may not need to complete fully a dose reconstruction because a partial 
dose reconstruction results in an esrimated dose which produces a probability of causation of 
50% or greater. 

How Radiation Dose Reconstructions Are Used in Final Compensation Determinations 
The results of an employee’s dose reconstruction are used by the Department of Labor to 
determine the probability that a worker’s cancer was “at least as likely as not” due to his/her 
occupational exposure to ionizing radiation during employment at a covered facility. Criteria and 
guidelines for making this determination are established by EEOICPA and the Probability of 
CausaCioD Guidelines (42 CFR 81).^ The dose reconstruction is not the final determination of a 
clum, but rather an interim product that is used by the Department of Labor in making its final 
decision. Final determinations are made by the Department of Labor based on standards 
determuied by EEOICPA and its implementing regulations. 
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Covered Employee NIOSH [D# Social Security # 

James Z. Gore 12438 422-88-0100 

Dose Reconstruction Overview 

The Office of Compensation Analysis and Support has performed a dose reconstruction for 
James Z. Gore in accordance with the applicable requirements of the Energy Employees 
Occupational Dlness Compensation Program Act. The records provided by the Department 
of Labor (DOL) indicate that Mr. Gore worked at the Y-12 Plant from August 19, 1968, 
through Octobers], 1994, and that he was diagnosed with ocular melanoma in 1997, 

The majority of Mr. Gore’s radiation exposure was received during employment as a weapons 
production supervisor according to information provided in the interview process. Mr. Gore’ s 
dose reconstructed under the Energy Employees Occupational Illness Compensation Program 
ActDf2000was 18.843 rem to theeye. The dose was calculated only for dus organ because 
of the specific type of cancer associated with this claim. 

For the purposes of this dose reconstruction Mr. Gore’s radiation dose was overestimated using 
maximizing assumptions related to radiation exposure and intake, based on current science, 
documented experience, and relevant data. Even under these eissumplions, NIOSH has 
determined that further research and analysis will not produce a level of radiation dose resulting 
in a probability of causation of 50% or greater. In accordance with 42 CFR § 82.10(k),' NIOSH 
has determined that sufficient research and analysis have been conducted to consider this dose 
reconstruction complete. Per the requirements of 42 CFR § 82, 1 only the dose incurred up 
to the point of cancer diagnosis was included in this dose reconstruction. 

Information Used 

During this dose reconstruction, the primary data source was the Y-12 Plant Site Profile.^® In 
instances in which specific information useful for estimating doses to the eye was lacking, 
parameters were selected that maximized the dose estimate. 

In addition to the above informatioii, the record of the computer assisted telephone interview was 
reviewed carefully by the dose reconstructor. The information provided was considered in the 
dose estimation process. Additional information on the evaluation of the interview is provided in 
subsequent sections of this report, as applicable. 

Dnso Estimate 


ExterMol Dose 

External dose is received from radiation origimuing outside the body and is typically measured 
by dosimetry worn on the body. Radiation dose measured on a film badge or a thermolumi- 
nescent dosimeter (TLD) may have been delivered quickly (acute exposure) or slowly over the 
period of lime that the employee was exposed (chronic exposure). Records received from the 
Department of Energy were reviewed, and it was indicated that Mr. Gore was not monitored for 
radiation exposure. Therefore, external doses assessed in this dose reconstruction include doses 
estimated from complex-wide co-worker dose.s and occupational medical X-rays. 

As a weapons production supervisor (engineer), Mr. Gore’s work location is not known. In this 
capacity, he would have likely been exposed to photon and electron radiation, even though no 
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Corered 'Employee NIOSli ID# Soeial Seeurily # 

JamesZ.Qore 12438 422-88-0100 


monitoring records were found. However, due to the possibility of lost records or unmonitored 
occupational dose, external dose was assigned based on the maximum 50^ percentile complex 
wide co-worker dose for the given years of employment. External electron radiation was not 
considered in this dose reconsiruction because Mr. Gore did not work direcdy with radioactive 
materials, and any external doses would have been attributable primarily to photons. For the 
purpose of estimating probability of causation, all photon doses arc assumed to be acute. ^ 

Radiation Type, Energy, and Exposure Geometry 

To maximize the probability of causation, a photon Kiergy range of 100% 30 250 keV was 
applied. The determination of exposure geometry was not relevant to this dose reconstruction. 

Co-worker Dose 

Since no monitoring records were available for Mr. Gore, the maximum 50'" percentile dose for 
each given year of employment from Oak Ridge National Laboratory, Oak Ridge Gaseous 
Diffusion Plant, Hanford Site, Paducah Gaseous Diffusion Plant, Savannah River Site, and 
Portsmouth Gaseous Diffusion Plant was assigned as an unmonitored dose for Mr. Gore. The 
values assigned were assumed to be 100% 30-250 keV photons and had an organ dose 
correction factor of 1.236 applied. Because these were not recorded results, no uncertainty factor 
wasapplied. The total co-worker dose assigned was 10.879rem to the eye. These unmonitored 
doses exceed the Y-12 co-worker doses and provide a maximizing approach for this dose 
reconstruction. Tie published co-worker data have been modified slightly to acco'unt for recent 
NIOSH guidance regarding the treatment of missed dose in co-worker dose evaluations. 

On-Site A mbient Dose 

Because the unmcsiitored doses assigned for Mr. Gore were based on actual dosimetry results 
from the DOE sites mentioned above, no on-site ambient doses were assigned in accordance with 
the information provided in the External On-Sile Ambient Dose Reconstruction for DOE Sites.^ 
The assigned co-worker doses would account for any ambient doses at the Y-12 Plant. 

Occupational Medical Dose 

Although the telephone interview indicated uncert^ty about required X-ray procedures, in 
addition to the estimated dose received from site operations, the dose received from diagnostic 
X-ray procedures diaf were probably required as a condition of employment was also included in 
the overall dose to the eye. Based on information in the Technical Basis Document for the Y-12 
National Security Complex - Occupational Medical Dose* and an assumed annual X-ray 
procedure each of employment, a total X-ray dose of 0.1 15 rem was assigned. This X-ray 
dose is considered claimant favorable as it likely exceeds the true X-ray dose to the eye. 

Internal Dose 

Internal dose is caused by radioactive materials that are taken into the body. A chronic intake is 
an intake of radioactive material that occurs over an extended period of time (typically weeks or 
longer). An acute intake is an intake of radioactive material that occurs over a short period of 
time (typically minutes to hours). Regardless of the rate at which the intake occurs, foe internal 
dose received from radioactive materials having loi^ half-lives occurs over an extended period 
of time and is, therefore, considered chronic. The internal dose to the eye was determined by 
using the dose calculated for the skin.'^ 
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Covered Employee MIOSHID# Social Security # 

James Z.aa» 12438 422-88-0100 

Employment records for Mr. Gore were reviewed, and no records of bioassay monitoring results 
were found. This is consistent with Mr. Gore’s job description given the absence of any external 
dosimetry results. Internal monitoring programs are applied to individuals who are likely to be 
exposed to radiation from internally-deposited radioactive material. Personnel who are not 
selected for internal dose monitoring programs are less likely to be exposed. However, to 
account for any incidental dose that may have been received but not documented, internal dose 
was assigned based on a hypothetical intake assuming an intake of 12 radionuclides. This results 
in an int^e that greatly exceeds any possible acmal intake by Mr. Gore because this level of 
activity would be expected to be detectable by workplace indicators and is inconsistent with his 
work description. Additionally, these nuclides would not all be found in a single location on site. 

The total internal dose assigned was 7.849 rem. The assigned intemal doses are based on the 
information provided in the Technical Information Bulletin: Maximum Internal Dose Estimates 
for Certain DOE Complex Claims^ and the application of assumptions that maximize the dose 
estimate to the eye. 


The record of the telephone interview was evaluated carefully by the dose recoostructor. No 
radiological incidents were documenred in either the telephone interview summary or the records 
supplied by the Department of Energy. However, the telephone interview indicated that Mr. 
Gore was routinely monitored, but since no external monitoring data were present in the records 
supplied by the Department of Energy, complex wide co-worker dose was assigned. During the 
interview it was also mdicated that Mr. Gore was exposed to beryllium. However, this dose 
reconstruction only includes an evaluation of exposure to radiation and radioactive material. 

Uncertainty 

Point estimates (constant values) were used for organ dose input into the NIOSH-Interactive 
RadioEpidemiDlogical Program (NIOSH-IREP). 

Possible Overestimate of Radiation Dose 

There are a number of reasons to believe that this dose estimate represents a larger dose than 
Mr. Gore’s true radiation dose received while working at the y-12 Plant. The most important 
reasons for this include: 

• Intemal doses were estimated by using claimant-favorable assumptions regarding hypo- 
thetical intakes that were unlikely to have occurred. The actual intemal doses receiv^ 
by Mr. Gore would have been considerably smaller than those calculated using these 
assumptions. 

• The actual doses to the eye from occupational medical X-ray procedures are likely to be 
smaller than were calculated based on the maximizing assumptions used in this dose 
reconstruction. 

• The co-worker doses estimated for Mr. Gore exceed the Y-12 co-worker doses and are 
likely much larger than any doses that were unmonitored or unrecorded. 
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Covered Employee NIOSH lEW 

James Z.Ccn 12438 


Social Security * 
422-88-0100 


Summary 


James Z. Gore was exposed to variotis sources of radiation during his employment at the Y-12 
Plant. The estimated dose to Mr. Gore was 18.843 rem, 

The reported dose is a significant overestimate of Mr. Gore’s occupational radiation dose which 
will support claim determination. 

Attachment 1 contains the IREP dose reconstruction summary sheets that will be used by the 
Department of Labor to make the final probability of causation determination of the claim. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 


Public Health Service 


NIOSH Tracking Number: 12438 National Inafitute for Occupational 

Safety and Health 
Robert A. Taft Laboratories 
4676 Columbia Parkway 
Cindnnati, OH 45226-1998 
Phone: 513-533-6800 
Fax: 513-533-6817 


Octoioer 27, 2006 


Mrs. Mildred L. Gore 
5305 Jonathan Way 
Knoxville, TN 37920 USA 

Dear Mre. Mildred Gore: 

This letter Is to provide you with information on the status of the dose reconstructioA for the claim 
you filed under the Energy Employees Occupational Illness Compensation Program Act (NIOSH 
Tracking Number 12436). 

The National Institute for Occupational Safety and Health's (NIOSH! Office of 
Compensation Analvala and Support (OCAS) has completed a ravised reconstruction of 
the radiation does based upon additional relevant Infomiation that NIOSH has obtained . 

Enclosed you will find a copy of a revised Draft NIOSH Report of Dose Reconstruction under the 
Energy Employees Occupational Illness Compensation Program Act (EEOICPA) that supercedes 
any previous dose reconstruction reports we have sent you. During the next two weeks, we vwll 
attempt to contact you to schedule a convenient date and time for conducting a ne^ closing 
interview witfi you. The purpose of the closing interview is to review the revised dose 
reconstruction results and the basis on which the results were calculated. This will be the final 
opportunity during the dose reconstruction process for you to provide addition^ relevant 
information that may affect the dose reconstruction or indicate that you are in the process of 
obtaining such information. To facilitate the scheduling of the interview, you can contact us at the 
following telephone number 1-800-790-6728 (1-800-790-ORAU). If, after three weeks from the 
data of this letter, we have not heard back from you regarding a convenient time to achedula the 
interview, then we will assume that you have decided not to participate in the interview. 

We have also enclosed a copy of a form (OCAS-I) that should be signed and returned to us 
within 60 days. You should sign and return this form even though vou mav have previously sio ned 
and returned a similar form after reviewing a previous version of a draff dose reconstruction 
report . Your signature on this form certifies that you agree with the following statements: 1) you 
are not aware of any additional information that may be relev^t to the dose reconstruction: 2) you 
have reviewed the revised draft dose reconstruction report and agree that it identifies all of the 
relevant information you provided to NIOSH regarding the dose reconstruction; and 3) the revised 
dose reconstruction report is ready to be fonMarded to the Department of Labor (DOL) for a 
determination regarding your claim. Your signature on this form is not an indication that you 
agree with the decl^ons NIOSH made concerning how to use or not use information you provided 
for dose reconstruction or that you agree with the findings of the NIOSH dose reconstruction. 
DOL’s Office of Workers' Compensation Programs (OWCP) will notify you of any action that it 
may take regarding your claim, and of any rights you may have to raise objections. You will have 
an opportunity to raise objections to the final NIOSH Dose Recon^ruction Report uider 
EEOICPA following your receipt of a copy of the recommended decision on your claim from DOL 
by following the procedures described in the notice accompanying the recommended decision. 
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Page 2 - Mrs. Mildred Gore 

Once we receive the signed OCAS-1 form from you, we will send the final copy of the dose 
reconstruction report to the DOL for adjudication of your claim. We will also send you and the 
Department of Energy a copy of the final dose reconstruction report. It is important that you return 
the properly signed OCAS-1 form to us within the above-described time Irame so that there is no 
delay in the adjudication of your claim. We will not forward the dose reconstruction report to DOL 
for adjudication without receipt of a properly signed OCAS-1 form. If we do not receive the 
OCAS-1 form within the time frame described above, we may administratively dose the dose 
reconstruction and notify DOL of this action. PLEASE USE THE ENCLOSED PRE- 
ADDRESSED, POSTAGE-PAID ENVELOPE TO RETURN THE SIGNED OCAS-1 FORM TO US. 

If you have any additional questions regarding the revised dose reconstruction report, please 
contact our dose reconstruction contractor, Oak Ridge Associated Universities, toll-free at 1-4100- 
322-0111. 


Sincerely yours, 


Larry J. Elliott, MSPH, CIH 
Director 

Office of Compensation Analysis and Support 



Enclosures 

cc: File 12438 
Kathlyn G. Bates 
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Fcim OCAS -1 
M»y 2005 

Statement by tbe Claimant Closing the Record on a NIOSH Dose Reconstruction under the 
£ne>^ Employees Occupational Illness Compensation Program Act 

I, Mildred L. Gore (NIOSH Tracking Number 12438), a claimant under the Eneigy 
Employees Occupational Illness Compensation Program Act (EEOICPA), certify that in signing 
this form, I have read, understand, and affirm that the following statements are true: 

1) I am not in possession of any additional information that has not already been provided to 
NIOSH for completing a dose reconstruction to estimate the radiation doses incurred by the 
employee; and, 

2) I understand that NIOSH will forward a final dose reconstruction report to the Department of 
Labor (DOL), so that DOL can continue adjudication of my claim and produce a 
recommended decision and then a final decision to accept or reject my claim; and, 

3) I understand that NIOSH can not forward the dose reconstruction report to DOL for 
adjudication without receipt of a properly signed OCAS- 1 form within dO days of my receipt 
of this form and NIOSH may administratively close the dose reconstruction and notify DOL 
of this action if I do not provide a properly signed OCAS-l form within this 60-day period; 
and, 

4) I understand that my opportunity to seek a review of the NIOSH dose reconstruction occurs 
when my cimm is with DOL and occurs only after DOL produces a recommended decision to 
deny my claim; and; 

5) By signing this form, I do NOT certify or imply that I agree with NIOSH decisions indicated 
in the draft NIOSH dose reconstruction report concerning how NIOSH has used or not used 
information I have provided for the dose reconstruction; and, 

6) By signing this form, I do NOT certify or imply that I agree with the findings of the NIOSH 
dose reconstruction and I understand that I may seek review of this NIOSH dose 
reconstruction after DOL makes a recommended decision on my claim. 

Notice: I affirni that the information provided on this form is accurate and true. Any 
person who knowingly makes any false statement, misrepresentation, concealment of fact or any 
other act of fraud to obtain compensation as provided under EEOICPA or who knowingly 
accepts compensation to which that person is not entitled is subject to civil or administrative 
remedies as well as felony criminal prosecution and may, under appropriate criminal provisions, 
be punished by a fine or imprisonment or both. 


OMB N(».J)»20.0530 
Exp.Dite 1/31/09 


Signature 

Mildred L. Gore 


Date 


Publit Bsrdco Stitcmeol 

Public repoAing burden for this collection orinroimalion is esiiiualed to average 5 minutes per response, including time tor 
reviewing iastrucUotu, gathering the infoRnalion needed, and completing the form. If you have any ctmmeats regarding the 
burden estimate or any other aspect of this collection ofioformation, including suggestions for reducing this burden, send them to 
CDC Reports Clearance Officer, 1600 Clifton Road, .ViS-D-74. Atlanta, GA 30333; ATTMiPRA 0920-0530. Do not send the 
complete interview form to this address. Please complete and return this form using the enclosed pre-addiossed, postuge-paid 
envelope. Persons are rwt required to complete this form unless a currently valid OMB number is displayed, 


NIOSIJ ID: U43« 
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NIOSH 

NIOSH Report 
Energy Employees 
Pro 

OCAS 

of Dose Reconstructioii under the 
Occupational Illness Compensation 
gram Act (EEOICPA) 

NIOSH ID: 

012438 

Social Security No. 1 DOL District Office 

422-38-OIQO Jacksonville 

E..rBy Employee 

Ijs! J-u-n KUiKIU Omt Hiiih 

Covered 

Employment: Y-12 Plant 

Q8/19/68- 10/31/94 Oak Ridge, TO 

Caicer: Ocular melanoma, rt. eye. 190.9 07/31/1997 

BCC- Left Cheek 173.3 08/03/1992 

7V!>? l\jlinfl)Hl!'>KlSU 


Calculations Performed By. 

William H. Barley 8/28/2006 

Vcnfic Dale 

Peer Review Completed By: 

Steven R. Reed 8/28/2006 


Dose Reconstruction Approved 


LaVon B. Rutherfoi^ CHP 
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Covered Employee NIOSHID# Social Secariry # 

James Zehncr Gore 12438 422-38-0100 


IntroductioD 

The Energy Employees Occupational Illness Compensation Program Act of 2000 
(EEOICPA), Executive Order No. 13179 and the Radiation Dose Reconstruction Rale 
(42 CFR 82)‘ 

EEOICPA established a compwisation program to provide a lump sum payment of $150,000 and 
medical benefits as compensation to covered employees suffering from designated illnesses 
incurred as a result of their exposure to ionizing radiation, beryllium, or silica while in the 
performance of duty for the Department of Energy and certain of its vendors, contractors, and 
subcontractors. This legislation also provided for payment of compensation to certain survivors 
of these covered employees. 

In Presidential Executive Order No. 13179, the President designated the U.S. Department of 
Labor 10 administer this program for claims by current and fbrmer employees of nuclear 
weapons production facilities and their survivors who seek compensation for cancers^aused by 
radiaticxi exposures sustained in the performance of duty. The Executive Order also directed the 
Department of Health and Human Services to estimate (reconstruct) the radiation doses received 
by these employees. The Department of Labor uses the reconstructed radiation dose in 
evaluating whether the employee’s cancer was at least as likely as not related to employment at 
die facilities covered by EEOICPA. To fulfill the responsibilities assigned to the Department of 
Health and Human Services, the National Institute for Occupational Safety and Health’s 
(NIOSH) Office of Compensation Analysis and Support (OCAS) completes dose reconstructions 
using the methods described in the Radiation Dose Reconstruction Rule (42 CFR 82)' for the 
Department of Labor’s use in making compensation decisions. 

The Purpose of Radiation Dose ReconstructioD 

A radiation dose reconstruction is used to estimate the radiation dose received by the specific 
organ(s) in which a worker developed cancer, particularly when radiation monitoring data ^ 
unavailable, incomplete, or of poor quality. Even in instances when radiation dosimetry data are 
available, they r^Iy specify dose to an organ and often are based on monitoring procedures that 
do not meet modem standaiiis. 

The basic principle of dose reconstruction is to characterize the occupational radiation 
environment to which a worker was exposed using available worker and/or workplace 
monitoring information. In cases where radiation exposures in the workplace environment 
cannot be fully characterized based on available data, default values based on reason^Ie 
scientific assumptions are used as substitutes. 

EEOICPA recognized that the process of estimating radiation doses would require dealing with 
uncertainties and limited data and thus required that the government establish methods for 
arriving at reasonable estimates of radiation dose received by an individual who was not 
monitored or inadequately monitored for exposures to radiation, or for whom exposure records 
are missing or incomplete. To the extent that the science and data involve uncer^inties, these 
uncertainties arc typically handled to the advantage, rather than to the detriment, of the claimant. 
NIOSH has used the best available science to develop the methods and guidelines for dose 
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Covered Employee NIOSH ID# Social Security # 

James Zehner Ciore 12438 422-38-0100 

reconSruction. These methods have been reviewed and conunented upon by the public, 
including experts in the field of dose reconstruction, and the Presidentially-appointed Advisory 
Board on Radiation and WorkerHealth. 

How Radiation Doses Are Reconstructed 

NIOSH reconstructs radiation doses by evaluating all available, appropriate data relevant to the 
employee’s radiation exposure. Some examples of data that may be included in the dose 
reconstruction include, but arc not limited to, internal dosimetry (such as results from urinalysis), 
external dosimetry data (such as film badge readings), workplace monitoring data (such as air 
sample results), woicplace characterization data (such as type and amount of radioactive materia] 
processed), and descriptions of the type of work performed at die work location. 

Although the specific methods used for each dose reconstruction may vary, after a claim has 
been referred by the Department of Labor to NIOSH for a dose reconstruction, NIOSH typically 
requests the worker’s personal radiation monitoring information from the Department of Energy. 
Upon receipt of the requested information, at least one voluntary informational interview widi 
the claimant and/or survivors is conducted and a copy of the interview report is sent for review. 
After all of the necessary and available information is gathered, a dose is estimated, using the 
methods in the Radiation Dose Reconstruction Rule. After a NIOSH health physicist reviews the 
information, methods, and results, the claimant receives a draft copy ofthe dose reconstruction 
report followed by a concluding interview, during which the claimant can add any additional 
relevant information that may affect the dose reconstruction. If the claimant certifies that he/she 
has completed providing information and that the record for dose reconstruction should be 
closed, a final dose reconstruction report is sent to the claimant, the Department of Labor, and 
the Department of Energy. 

As applied in the EEOICPA, dose reconstructions must rely on infoimation that can be 
developed on a timely basis and on carefully stated assumptions. Therefore, the guiding 
principle in conducting these dose reconstructions is to ensure that the assumptions used are fair, 
consistent, and well-grounded in the best available science, while ensuring that uncertainties in 
the science and data are handled to the advantage, rather than to the detriment, of the claim when 
feasible. When dose information is not available. Is very limited, or the dose of record is very 
low. NIOSH may use the highest reasonably possible radiation dose, based on reliable science, 
documented experience, and relevant data, to complete a claimant’s dose reconstruction. In 
other instances, NIOSH may not need to complete fully a dose reconstruction because a partial 
dose reconstruction results in an estimated dose which produces a probability of causation of 
50% or greater. 

How Radiation Dose Reconstnictiaoa Are Used in Final Compensation Determinations 

The results of an employee's dose reconstruction are used by the Department of Labor to 
determine the probability that a worker’ s cancer was “at least as likely as not” due to his/her 
occupational exposure to ionizing radiation during employment at a covered facility. Criteria and 
guidelines for making this determination are established by EEOICPA and the Probability of 
Causation Guidelines (42 CFR 81).^ The dose reconstruction is not the final determination of a 
claim, but rtuher an interim product that is used by die Department of Labor in making its final 
decision. Final determinations are made by the Department of Labor based on standards 
determined by EEOICPA and its implementing regulations- 
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Covered Employee NIOSH ID# 

Janies Zehnec Gore 12418 


Social Security i 
422-38-0104 


Dose ReconstructLop Overview 


The Office of Compensation Analysis and Support has performed a dose reconstruction for 
James Zehner Gore in accordance with the applicable requirements of the Energy Employees 
Occupational Illness Compensation Program Act. The records provided by the Department 
of Labor (DOL) indicate that Mr. Gore worked at the Y-12 Plant from August 19, 1968, 
through October 31, 1994, and that he was diagnosed with basal cell carcinoma of the skin 
on the left cheek in 1992, and ocular melanoma of the right eye in 1997. 

The majority of Mr. Gore’s radiation exposure was received during employment as an ei^lneer 
and a weapons production supervisor according to information provided in the interview process. 
Mr. Gore’s dose reconstructed under the Energy Employees Occupatioml Illness Compensation 
Program Act was 8.899 rem to the skin and 1 0-606 rem to the eye. The dose was calculated only 
for these organs because of the specific types of cancer associated with this claim.^ 

To efficiently process this claim, the radiafion dose assigned was overestimated using. efficiency 
measures and claimant-favorable assumptions related to radiation exposure and intakes, based on 
current science, documented experience, and relevant data. Under these assumptions, NIOSH 
has determined that ftirther research and analysis will not produce a level of radiation dose 
resulting in aprobability of causation of 50% or greater. In accordance with 42 CFR § 82.10(k),' 
NIOSH has determined that sufficient research and analysis have been conducted to consider 
this dose reconstruction complete. Per the requirements of 42 CFR § 82. lOQ),' only the dose 
incurred up to the point of cancer diagnosis was included in this dose reconstruction. 

If the facts surrounding this dose reconstruction change (e.g., the date of diagnosis is modified, 
an additional covered cancer is diagnosed, or additional covered employment is identified), the 
efficiency measures used to reconstruct the dose may not be applicable. In this case, if the facts 
were to ^ange, the dose reconstructed for the skin and the eye could be substantially lower than 
that reported using the efficiency process. 

Information Used 

During this dose reconstruction, the primary data sources were the Y-12 Plant Site Profiles.^* 

In instances in which specific information useful for estimating doses to the eye was lacking, 
parameters were selected that maximized the dose estimate. 

In addition to the above information, the record of the computer assisted telephone interview was 
reviewed carefully by the dose reconstructcr. The information provided was considered in the 
dose estimation process. Additional information on the evaluation of the interview is provided in 
subsequent sections of this report, as applicable. 
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Covered Employee 
James Zchner Gore 


External Dose 

External dose is received Irom radiation originating outside the body and is typically measured 
by dosimetry worn on the body. Radiation dose measured on a film badge or a thermolumi- 
nescent dosimeter (I'LD) may have been delivered quickly (acute exposure) or slowly over the 
period of time that the employee was exposed (chronic exposure). Records received from the 
Department of Energy were reviewed, and it was indicated th^ Mr. Gore was not monitored for 
radiation exposure. Therefore, external doses assessed in this dose reconstruction include doses 
estimated from complex-wide coworker doses and occupational medical X-rays. 

As an engineer and weapons production supervisor (engineer), Mr. Gore’s work location is not 
known. In this capacity, he would have likely been exposed to photon and electron radiadon, 
even though no monitoring records were found. However, due to ttie possibili^ of lost records 
or unmonitored occupational dose, external dose was assigned based on the maximum 50*^ 
percentile complex wide coworker dose for the given years of employment. ExtemaLelectron 
radiation was not considered in this dose reconstruction because Mr. Gore did not work directly 
with radioactive materials, and any external doses would have been attributable primarily to 
photems. 

For the purpose of estimating probability of causation, all photon doses are assumed to be acute.^ 
Radialion Type, Energy, and Exposure Geometry 

To maximize the probability of causation, a photon energy range of 100% 30-250 keV was 
applied. The determination of exposure geometry was not relevant to this dose reconstruction. 

Coworker Dose 

Since no monitoring records were available for Mr. Gore, the maximum 50'** percentile dose for 
each given year of employment from Hanford Site, Oak Ridge National Laboratory, Oak Ridge 
Gaseous Diffusion Plant, Paducah Gaseous Diffusion Plant, Portsmouth Gaseous Difrusion 
Plant, and Savannah River Site was assigned as an unmonitored dose for Mr. Gore in accordance 
with guidance provided in the Technical Information Bulletin; Use of Coworker Dosimetry Data 
for External Dose Assignment. The values assigned were assumed to be 100% 30-250 keV 
photons and had an organ dose conversion factor of 1. 00 applied for the skin^ and 1.236 applied 
for the eye.^ Because these were not recorded results, no uncertainty factor was applied. The 
total coworker dose assigned was 8.232 rem to the skin and 10.268 rem to the eye. These 
unmonitored doses exceed the Y-12 coworker doses and provide a maximizing approach for 
this dose reconstruction. The published coworker data have been modified slightly to account 
forNIOSH guidance regarding the treatment of missed dose in coworker dose evaluations. 

On-Site Ambient Dose 

Because the unmonitored doses assigned for Mr. Gore were based on actual dosimetry results 
from the DOE sites mentioned above, no on-site ambient doses were assigned in accordance with 
the information provided in the procedure, External On-Site Ambient Dose Reconstmetionfor 
DOE Sites.’ The assigned coworker doses would account for any ambient doses at Y-12 Plant. 


NIOSH ID# Social Security # 

12438 422-38-0100 

Dose Estimate 
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Covered Employee NlOSIl ID# 

lames ZehnerGore 12438 


Social Security # 
422-38-0100 


Occtq}aiiortal Medical Dose 

Although the telephone interview indicated uncertainty about required X-ray procedures, in 
addition to the estimated dose received from site operations, the dose received from diagnostic 
X-ray procedures that were probably required as a condition of employment was also included 
in the overall dose to the eye. Based on information in the Technical Basis Document for Y-12 
National Security Complex - Occupational Medical Dose^ and an assumed annual X-ray each 
year of employment, until the date of cancer diagnosis for the ^in cancer, total X-ray doses of 
0,478 rem to the skin and 0.088 rem to the eye were assigned. These X-ray doses are considered 
claimant fevorable as they likely exceed the true X-ray dose to the skin and eye based on the 
assumed frequency of procedures. The X-ray doses were assigned as a normal distribution with 
a 30% uncertainty. 

Internal Dose 

Internal dose is caused by radioactive materials that are taken into the body. A chronic intake is 
an intake of radioactive material that occurs over an extended period of time (typically weeks or 
longer). An acute intake is an intake of radioactive material that occurs over a short {period of 
time (typically minutes to hours). Regardless of the rate at which the intake occurs, the internal 
dose received from radioactive materials having long half-lives occurs over an extended period 
of time and is, therefore, considered chronic. The internal dose to the skin and eye was 
detennined by using the dose calculated for the skin.^ 

Employment records for Mr, Gore were reviewed and no records of bioassay mooitoring results 
were found. This is consistent with his job description, given the absence of any external 
dosimetry results. Internal monitoring programs are applied to individuals who are likely to 
be exposed to radiation from internally-deposited radioactive material. Personnel who are not 
selected for internal dose monitoring programs are less likely to be exposed. However, to 
account for any incidental dose that may have been received but not documented, internal dose 
was assigned tesed on the maximum coworker internal data for the Y-12 Site.^’" 

A computer code, the Integrated Modules for Bioassay Analysis (IMBA), was used to estimate 
the annual organ doses based on the coworker intakes, The IMBA Expert OCAS-Edition was 
used for this dose reconstruction. The ICRP 66 lung model with default aerosol characteristics 
was assumed, in conjunction with ICRP 68 metabolic models. It should be emphasized that 
intake dates, scenarios, and intake levels were based upon mathematical models and do not 
necessarily prove that such intakes occurred on the given dates. These dates and scenarios 
provide an acceptable explanation of exposure and dose based upon the bioassay data provided. 
This approach is in accordance with the provisions of the Radiation Dose Reconstruction Rule 
(42 CFR § 82)' and guidance in the Internal Dose Reconstruction Implementation Guideline.^ 

Both solubility classes Type M and Type S uranium- 234 were evaluated, and Type S provided 
the higher dose and was used for the dose estimate. Associated recycled uranium components 
including neptunium- 237, plutonium-239, technetium-99, and thorium- 228 were applied based 
on Table 5-8.“ The coworker intakes from the Technical Information Bulletin: Internal 
Dosimetry Coworker Data for Y-12 are only calculated through 1988; however, as a claimant- 
favorable assumption, the 1988 intakes from Table 5-1 were applied from 1989 trough the 
cancer diagnosis dale for each of the cancers evaluated.* The internal dose calculated for 
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Covered Employee NIOSH TD# Social Security # 

Janies Zehno- Gore 12438 422-38-0100 


technetium-99 was less then 0.001 rem and was not used for the dose estimate, The total internal 
dose assigned was 0.189 rem to the skin and 0.250 rem to the eye. 

Dose from ftadioloeical Incidents 

The record of the telephone interview was evaluated carefully by the dose reconstruclor. No 
radiological incidents were documented in either the telephone interview summary or the records 
supplied by the Department of Energy. However, the interview indicated that Mr. Gore was 
routinely monitored, but since no external monitoring data were present in the records supplied 
by die Department of Eneigy, complex wide coworicer dose was assigned. During the interview, 
it was also indicated that Mr. Gore was exposed to beryllium. However, this dose reconstruction 
only includes ^ evaluation of exposure to radiation and radioactive material. 

Ilncertaitttv 

Point estimates for coworker doses (constant values) were used for organ dose input into the 
NIOSH-Interactive RadioEpidemiological Program (NIOSH-IREP). Occupational medical dose 
was assigned as a normal distribution with a 30% error, ^ and the internal dose as a lognonnal 
distribution.* 

Possible Overestimate of Radiation Dose 

There are a number of reasons to believe that this dose estimate represents a larger dose than 
Mr. Gore’s true radiation dose received while working at the Y-12 Plant. TTie most important 
reasons for this include: 

• Internal doses were estimated by using coworker intakes that were unlikely to have 
occurred. The actual internal doses received by Mr. Gore would have been smaller 
than those calculated using these assumptions. 

• The actual doses to the skin and eye Atom occupational medical X-ray procedures are 
likely to be smaller than were calculated based on the frequency assumptions used in 
this dose reconstruction. 

• The coworker doses estimated for’Mr. Gore exceed the Y-12 coworkcr doses and are 
likely much larger than any doses that were unmonitored or unrecorded. 


Summary 

James Zehner Gore was exposed to various sources of radiation during his employment at the 
Y-12 Plant. The estimated dose to Mr. Gore was 8.899 rem to the skin and 1 0.606 rem to the 
eye. The reported dose is a significant overestimate of Mr. Gore’s occupational radiation dose 
which will support claim determination. 

Attachment 1 contains the IREP dose reconstruction summary sheets that will be used by the 
Department of Labor to make the final probability of causation determination of the claim. 
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Covered Employee NIOSH ID# Social Security # 

fanes Zehoer Gore 12438 422-38-0100 
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CcFverwl Employee NIOSHITW Sociel Secarily# 
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Covered Employee 
James Zehner Gore 


NTOSH ID# Social Security # 

12438 422-38-0100 



DRAFTPagelZof 13 
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From: Kalhy Bates 

Sent: Tuesday, August 22, 2006 2:36 PM 

To: ta8k4response€oraucoc.org' 

Subject: Radiation Exposure Records - JZGore 

Attachments: Had Exp Tide Sheet. PDF; Rad Exp JZGore Page 10 of lO.PDF; Rad Exp JZGore Page 1 of 10. PDF; Rad Exp 

•JZGore Page 2 of 10. PDF; Rad Exp JZGore Page 3 ol 10.POF; Rad Exp JZGore Page 4of 10.POP; Rad E>p 
JZGore Page 5 ol lO.POF; Rad Exp JZGore Page 6 ol 10.PDF; Rad Exp JZGore Page 7 ol10.PDF; Rad &q3 
JZGore Page B ol 10.PDF-, Rad Exp JZGore Page 9 ^ 10. PDF 


For Pat Krapa: As discussed in our telephone conversation, here are the radiation exposure records for James Z Gore. I 
received this information from DOE via a FOIA request earlier this year. This was from a section clearly marked 'Radiation 
Exposure Records.* I will also look through the 2 inch pile of paper that DOE returned to me to see if there is any cdher 
documentation relating to radiation exposure • end if there is - 1 will scan and forward to you. 



Rad Exp TUe Rad &(p Rad Exp Rad Exp Rad Exp Rad Exp Rad Exp Rad Exp Rad Exp 
leetPDF (8 KB)ra Page 10 of Ire Page 1 of lOre Page 2 of 10rePage3 of 10rePage4 of lOre Page 5 of lOre Page 6 of lOre Page 7 of 10. 



Rad Exp Rad Exp 
re Page S of lOrs Page 9 of 10. 

Thanks again for the follow'up. 

You may contact me any time at 865-531 -0885 (home) or on my cell at 865-607-1 757. 

My e-mail address is kathy.bates9webtechteam.com 

Thanks! 

Kathy Bates 
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Radiation Exposure Records - JZGore 


Page 1 of 1 


1 


Kathy Bates 


From: Patricia A. Kraps [pkraps@oraiJcoc.org] 

Sent* Tuesday, August 22 , 2006 2:49 PM 
To: Kathy Bates 

Subject: RE: Radiation Exposure Records - JZGore 

Thanks very much Kathy, I will forward to all the appropriate parties needed. In addition, I will ask this email and 
attachments to be included in the administrative file. We do appreciate you providing this information, thanks again. 

Pat Kraps 

Claimant Contacts 

MJW Corp.,ORAU Team 

Dose Reconstruction Project 

(513)924-5212 

pkrap5i9oraucoc.org 


From: Kathy Bates [mailto:Kathv.Bates@webtechteam.com] 
Sent: Tuesday, August 22, 2006 2:36 PM 
To: Task4Respon5e 

Subject: Radiation Exposure Records - JZGore 


For Pat Kraps; As discussed in our telephone conversation, here are tha radiation exposure records tor James Z Gore. I received 
this information from DOE via a FOIA request earlier this year. This was from a section clearly marked “Radiation Exposure 
Records.’ I will also lookthroughtheZ inch (xle of paper that DOE returned to me to see if there is any other documentatior 
relating to radiation exposure - and if there is • I will scan and forward to you. 

«Rad Exp Title She6t.PDF» «Rad Exp JZGore Page 10 o1 10.PDF» «RaO Exp JZGore Page ^ of 10.PDF» «Rad Exp 
Page 2 of 10.PDF» «Raa Exp JZGore Page 3 of 10.PDF» «Rad Exp JZGore Page 4 of 10.PDF?-> «Rad Exp 
JZ^re Page 5 of io.PDF>:» «Rad Exp JZQore-Eege 6 of io.PDF» «Rad Exp-JZQore Pag 0 jz.flt.lO-PDF» «Rad Exp 
JZGore Page 8 of 10.PDF» «Rad Exp JZQore Page 9 of 10.POF» 

Thanks again for the follow-up. 

You may contact me any time at 865-531-0885 (home) or on my cell at 065-607-1757. 

My e-mail address is k3thy.bates@webtechteam.com 
Thanks! 

Kathy Bales 


12/18/2006 
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From: Kathy Baia$ 

Sent: Tuesday, August 22, Z006 3:02 PM 

To: task4responseOoraucoc.org' 

Subject; Em^oyea Into 


For Pal Kraps: Pat, here is a list of names I have complied of former Y-12 employees that knew and worked with my father, 
James Z. Gore. I do not have all frie phone numbers, but I could do some searching and see if I can come up with rtiem. 

Robert J. Sharp 

665-882-7576 (h) 

865-574-3457 (c) 

Robert Sharp actually approached me at the NIOSH OCAS Advisory Board meeting held in Oak Ridge, TN in January 24-26 
and told me he worked with my father. He provided me with his name and telephone numbers and said he would be an 
employment reference. 

N. D. Woodall (Doug) 

Bruce Oyer 

Tom Rowe 

Howard R. Dyer (no relation to Bruce) 

865-945-5376 

Howard Dyer is my father's half brottiar. Howard worked at Y-1 2 until 1 981 and then he worked at K-25 for the remainder of 
his career. The following is some information Howard provided to me with respect to where my father worked, at least during 
the time Howard was employed at Y-12. 

Here are some of the things I remember (up through 1981 , when I went to K-25): 

Jim’s office was in 9212, just outside a large depleted uranium machine shop ( I think it was called the 9212 'A" Shop • 
there was also another shop adjacent to that one, but I do not remember its name). Across the hall was a tool grinding 
shop (supervised by Reg Lovell, who currently lives in Norris). Jim was In most all of the shops at Y-12 (enrtehed and 
depleted uranium machine shops). He did have a 'Q' security clearance - which everybody there had to have. Also, at this 
time we ail worked for the Union Carbide Corp, Nuclear Division. 

He was in a group called Machine Leison, but I do not know which departmern. Bruce Oyer was (I think) his supervisor 
and Tom Rowe was also in the group - both were at the funeral. 


Thanks! 
Kathy Bates 
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From: Kathy Bates 

Sent: Tuesday, August 22, 2006 2:36 PM 

To: 'task4response@oraucoc.org' 

Subject: Radiation Exposure Records - JZGore 

Attachments: Rad Exp Title Sheet.PDF; Rad Exp JZGore Page 10 of 10. PDF; Rad Exp JZGore Page 1 of 10.PDF; Rad Exp 

JZGore Page 2 of 10.PDF; Rad Exp JZGore Page 3 of lO.PDF; Rad Exp JZGore Page 4 of 10.PDF; Rad Exp 
JZGore Page 5 of 10.PDF; Rad Exp JZGore Page 6 of 10.PDF; Rad Exp JZGore Page 7 of 10.PDF; Rad Exp 
JZGore Page 8 of 10.PDF; Rad Exp JZGore Page 9 of 10.PDF 


For Pat Kraps: As discussed in our telephone conversation, here are the radiation exposure records for James Z Gore. I 
received this information from DOE via a FOiA request eariier this year. This was from a section cleariy marked “Radiation 
Exposure Records." i wiil also look through the 2 inch pile of paper that DOE returned to me to see if there is any other 
documentation reiating to radiation exposure - and if there is - i wili scan and forward to you. 



Rad Exp Title Rad Exp Rad Exp Rad Exp Rad Exp Rad Exp Rad Exp Rad Exp Rad Exp 

ieet.PDF (8 KB)re Page 10 of Ire Page 1 of lOre Page 2 of lOre Page 3 of lOre Page 4 of lOre Page 5 of lOre Page 6 of lOre Page 7 of 10. 



Rad Exp Rad Exp 
re Page 8 of lOre Page 9 of 10. 

Thanks again for the follow-up. 

You may contact me anytime at 865-531-0885 (home) or on my cell at 865-607-1757. 

My e-mail address is kathy.bates@webtechteam.com 

Thanks! 

Kathy Bates 
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Kath^ates 


From: Kathy Bates 

Sent: Tuesday, August 22, 2006 3:02 PM 

To: 'lask4response@oraucoc.org’ 

Subject: Employee Info 


For Pat Kraps: Pat. here is a list of names I have complied of former Y-12 employees that knew and worked with my father, 
James Z. Gore. I do not have all the phone numbers, but I could do some searching and see if I can come up with them. 

Robert J. Sharp 

865-882-7576 (h) 

865-574-3457 (c) 

Robert Sharp actually approached me at the NIOSH OCAS Advisory Board meeting held in Oak Ridge, TN in January 24-26 
and told me he worked with my father. He provided me with his name and telephone numbers and said he would be an 
employment reference. 

N. D. Woodall (Doug) 

Bruce Dyer 

Tom Rowe 

Howard R. Dyer (no relation to Bruce) 

865-945-5376 

Howard Dyer Is my father's half brother. Howard worked at Y-12 until 1 981 and then he worked at K-25 for the remainder of 
his career. The following is some information Howard provided to me with respect to where my father worked, at least during 
the time Howard was employed at Y-1 2. 

Here are some of the things I remember (up through 1981 , when I went to K-25): 

Jim’s office was in 9212, just outside a large depleted uranium machine shop { I think it was called the 9212 "A" Shop • 
there was also another shop adjacent to that one, but I do not remember its name). Across the hall was a tool grinding 
shop (supervised by Reg Lovell, who currently lives in Norris). Jim was in most alt of the shops at Y-12 (enriched and 
depleted uranium machine shops). He did have a "Q" security clearance - which everybody there had to have, Also, at this 
time we all worked for the Union Carbide Corp, Nuclear Division. 

He was in a group called Machine Liaison, but 1 do not know which department. Bruce Dyer was (I think) his supervisor 
and Tom Rowe was also in the group - both were at the funeral. 


Thanks! 
Kathy Bates 
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Radiation Exposure Records - JZGore 


Page 1 of 1 


Kathy Bates 


From: Patricia A. Kraps (pkraps@oraucoc.org] 

Sent: Tuesday, August 22, 2006 2:49 PM 

To: Kathy Bates 

Subject; RE; Radiation Exposure Records - JZGore 

Thanks very much Kathy, I will forward to all the appropriate parties needed. In addition. I will ask this email and 
attachments to be included in the administrative file. We do appreciate you providing this information, thanks again. 

Pat Kraps 

Claimant Contacts 

MJW Corp., ORAL! Team 

Dose Reconstruction Project 

(513)924-5212 

pkraps @ oraucoc.org 


From: Kathy Bates [mailto:Kathy.Bates@webtechteam.com] 
Sent: Tuesday, August 22, 2006 2:36 PM 
To: Task4Response 

Subject: Radiation Exposure Records - JZGore 


For Pat Kraps: As discussed in our telephone conversation, here are the radiation exposure records tor James Z Gore. I received 
this inforrnation from DOE via a FOIA request earlier this year. This was from a section clearly marked "Radiation Exposure 
Records. I will also look through the 2 inch pile of paper that DOE returned to me to see if there is any other documentation 
relating to radiation exposure - and if there is - 1 will scan and forward to you. 


«Rad Exp Title Sheet.PDF» «Rad Exp JZGore Page 10 of 10.PDF» «Rad Exp JZGore Page 1 of 10.PDF» «Rad Exp 
JZGore Page 2 of 10.PDF» «Rad Exp JZGore Page 3 of 10.PDF» «Rad Exp JZGore Page 4 of 10.PDF» «Rad Exp 

JZGore Page 5 of 10.PDF» «Rad Exp JZGore Page 6 of 10.PDF» «Rad Exp JZGore Page 7 of 10,PDF» «Rad Exd 

JZGore Page 8 of 10.PDF» «Rad Exp JZGore Page 9 of 10.PDF» ^ 


Thanks again for the follow-up. 


You may contact me anytime at 865-531-0885 (home) or on my cell at 865-607-1757. 
My e-mail address is kathy.bates@webtechteam.com 


Thanks! 


Kathy Bates 


12/18/2(X)6 
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Response to Post-Hearing Questions from Richard Miller, Senior Policy 
Analyst Government Accountability Project 


Post Hearing Questions, November 15, 2006 Hearing 
Richard D. Miller. Senior Policy Analyst, Government Accountability Project 

1) Your testimony indicates that the Administration has failed to comply with the 
requirements of EEOICPA in its appointments to the Advisory Board. Given the 
efforts of this Committee and other Members of Congress to weigh in with the 
Administration, how would you recommend that Congress remedy this problem? 

Congress should amend EEOICPA to provide for Congress to make appointments to 
the Advisory Board instead of the President. HR 5840, which was introduced in the 
109’'’ Congress, authorizes the House and Senate leadership to make Board 
appointments on a bipartisan basis. 

2) Given that the OMB has declared that the 5 options in the OMB passback 
memo do not reflect Administration policy, is this issue now moot? Or does 
Congress still need to take actions to address any DOL and OMB actions which 
may be geared to containing the cost of benefits? 

There is no verification that the benefits containment agenda of the Department of 
Labor (DOL) and OMB are not being implemented. Congress may want to request 
documents to ascertain whether the OMB Passback options or other benefit 
containment actions are being undertaken. DOL testified at the Subcommittee’s 
December 5, 2006 hearing that DOL has received no formal communications from OMB 
suspending the implementation of the OMB Passback. 

Even though OMB testified that the Passback options do not reflect Administration 
policy, not all branches of the Administration are presently in synch with this posture. 
One of the Passback options calls for altering the balance of the Advisory Board as a 
means to reduce Special Exposure Cohort (SEC) approvals. Despite repeated 
communications to the Office of Presidential Personnel by members of Congress and 
the public, as well as communications between the Judiciary Committee and the White 
House, the composition of the 12 member Board does not meet the statutory 
requirement for a balance of scientific, medical and worker perspectives. 

To protect the integrity of the process, HHS should be insulated from OMB and DOL’s 
political interference. DOL should not control NIOSH and the Advisory Board’s 
administrative costs, to prevent DOL from using this as leverage over policy matters. 

3) Your testimony indicated that DOL was seeking to restrict the size of the 
classes included in new Special Exposure Cohorts. Please explain. 

Excerpts of an October 5, 2005 e-mail from DOL to OMB that was provided by the 
Judiciary Committee in preparation for my testimony stated: “DOL has also experienced 
problems in several cases with the description of the class adopted by the National 
Institute for Occupational Safety and Health (NIOSH). In view of the effect and costs of 
an over-expansive definition, we suggest that such determinations also be subject to 
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OMB clearance.” 

Other internal DOL communications reveal efforts to reduce the size SEC classes as a 
way to contain costs, including the Iowa Army Ammunition Plant and the Pacific Proving 
Grounds. 

DOL presently reviews SEC class definitions before NIOSH’s SEC Evaluation Reports 
are presented by NIOSH to the Advisory Board on Radiation and Worker Health. This 
consultation is justified on the grounds of ensuring that the proposed class definition is 
clear enough to adjudicate. This NIOSH-DOL consultation should be open to public 
review, as sunlight is a necessary disinfectant to inappropriate meddling by DOL. 

4) In addition to the provisions outlined in the Energy Employees Occupational 
Illness Compensation Improvement Act of 2006 (HR 5840), what additional 
Improvements, if any, should be considered for Subtitle B? 

(a) Clarify the definition of “Department of Energy” to include both predecessors 
to the Manhattan Engineering District (and the agencies implementing such 
work), as well as successor agencies carrying out activities previously performed 
by the Department of Energy, including environmental remediation activities 
carried out by Army Corps of Engineers and its contractors at Formerly Utilized 
Sites Remedial Action Program (FUSRAP) locations. 

(b) Modify the definition of a “Department of Energy facility” to include “research 
and development” contracts. 

(c) Require the Department of Labor and NIOSH to provide the “benefit of the 
doubt” to the claimant with respect to occupational history and exposure 
assessments. 

(d) Modify EEOICPA to ensure that above ground test site workers in Nevada 
and elsewhere who have accepted payments of $75,000 under the Radiation 
Exposure Compensation Act and are presently barred from applying for benefits 
under EEOICPA, will be eligible for benefits under Subtitle B of EEOICPA, 
including medical, with a total lump sum benefit not to exceed $150,000. 

(e) Amend the definition of beryllium vendors to include those who contracted a 
covered beryllium illness from exposure to residual beryllium for the time periods 
set forth in the NIOSH report on residual beryllium and NIOSH report updates. 

(f) Add radiosensitive cancers to the list of cancers covered under the SEC, 
based upon the NIOSH report to Congress required in the FY 06 Labor HHS 
Appropriations Act. 

(g) Require DOE to update its list of beryllium vendors and atomic weapons 
employers on an annual basis. 


(h) Require NIOSH to develop a probability of causation model for chronic 
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lymphocytic leukemia (CLL); to amend its regulations authorizing to it dose 
reconstruct CLL cases; and to require DOL to reopen all cases that were denied 
for CLL and remand these to NIOSH for re-evaluation. 

(i) Require NIOSH to provide the Advisory Board and its audit contractor with full 
and unfettered access to records in the possession of NIOSH or its contractors. 

(j) Require full transparency as a basis for dose reconstruction. Information 
which is used to deny a claim or an SEC petition must be publicly available. 

(k) Establish an objective basis for determining whether to add classes of 
workers to the SEC. 

(l) Establish a NIOSH Ombudsman to assist with SECs and dose reconstructions 
in the Office of Director of NIOSH. 

(m) Move the Final Adjudication Branch to the Office of the DOL's Administrative 
Law Judge. 

(n) Require NIOSH to establish an education and training program through 
universities to assist health science professionals in securing qualifications and 
credentials to perform radiation dose reconstructions and pursue training in 
health physics. 

5) Do you have any recommendations for improvements to Subtitle E? 

(a) Congress will need to extend the tenure of the DOL Ombudsman which expires 
on October 28, 2007. Congress should have authority to appoint an Ombudsman 
in the event that the Department of Labor leaves this position vacant for more 
than 30 days. When reauthorizing the Office of Ombudsman, Congress should 
solicit the views of the United States Ombudsman Association in enhancing the 
role of the DOL Ombudsman in implementing this act. 

(b) Direct DOL to modify its Subtitle E regulations to require that the standards of 
causation for radiation-related cancers shall be identical to those used for all 
other toxic substances, as set forth in Subtitle E (e.g., the illness was 
aggravated, contributed to or caused by exposure to radiation), and to refrain 
from simply reiterating the standards of causation used under Subtitle B in 
Subtitle E. 

(c) Require DOL-developed exposure matrices to be made available to claimants in 
electronic and paper form. 

(d) Provide for the establishment of independent physicians’ panels to review 
appeals of Subtitle E claims that were denied for failure to establish causation, 
and to require DOL to adopt such findings for disputes over causation. 

(e) Increase DOL’s accountability by establishing an Advisory Board which reviews 
and makes recommendations on scientific, medical and adjudicative issues 
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related to Subtitle E, with such members appointed by Congress. 

6) Are there additional areas of oversight that are needed before Congress 
considers legislating reforms to EEOICPA? 

With respect to Subtitle E, Congress should review the recommendations made by the 
DOL’s Office of Ombudsman in its annual reports to Congress. Eurther, Congress 
should hold hearings on difficulties encountered by claimants in seeking benefits under 
Subtitle E. 

7) NIOSH has recently issued a policy dealing with conflict of interest regarding 
its dose reconstruction contractors. What is your view on this new policy? Does 
it solve the problem? 

NIOSH issued a revised Conflict of Interest Policy on October 17, 2006. This policy 
fails to adequately address organizational and corporate conflicts of interest, and 
should be modified. GAO is also reviewing this policy. We believe that claimants 
should have the right to have their claim re-evaluated if individuals or organizations 
developing the technical basis for a dose reconstruction have a conflict of interest. 

8) Your testimony expresses concern about conflicts of interest or conflict of 
roles within NIOSH and its dose reconstruction contractor. Please give some 
examples of conflicts of interest that need to be addressed. 

Oak Ridge Associated Universities (ORAU), and its subcontractors and teaming 
partners, have numerous organizational and individual conflicts of interest. ORAU 
discloses individual conflicts of interest on its web site at mvw.oraucoc.orq . 
Summarized below are two significant examples of conflict of interest. 

, Rocky Elats : ORAU and its key staff have corporate and individual conflicts of 

interest with respect to the Rocky Flats site profile and Special Exposure Cohort 
Evaluation Report. DOE retained ORAU to manage the Rocky Flats neutron 
dose reconstruction project, and then ORAU relied upon its previous work in 
estimating neutron dose for the NIOSH program. Roger Falk managed the 
Rocky Flats health physics program, worked on the ORAU neutron dose 
reconstruction project and served as an expert witness for DOE contractors in 
opposing workers’ compensation claims. Mr. Falk also drafted major portions of 
the NIOSH site profile (which was not disclosed), and he currently serves as a 
key technical resource on the NIOSH Special Exposure Cohort evaluation. 

Attached is an August 7, 2006 letter from OF?AU to NIOSH informing NIOSH of its 
corporate conflict of interest (arising out of its work on the neutron dose 
reconstruction project) and removing Karin Jessin as the ORAU document owner. 
Mr. Falk's role is undiminished even though he is conflicted and is reviewing his 
previous work. 

• Hanford: ORAU subcontracted the drafting of the site profile to Battelle/Pacific 
Northwest National Labs (PNNL) in 2003, and PNNL assigned its health physics 
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staff to serve as the “subject experts” to help draft NIOSH’s site profile. PNNL 
has had a long standing contract to manage the health physics program at 
Hanford: Don Bihl was the PNNL manager for external and internal radiation 
dosimetry, and Jack Fix was responsible for key elements of the Hanford health 
physics program. Mr. Fix also served as a defense expert for DOE Hanford 
opposing claims for compensation. ORAL) permitted Mssrs. Fix and Bihl to 
research, write and revise key portions of the site profile documents for Hanford. 
Mr. Fix's payroll employer was recently changed from Battelle to Dade Moeller & 
Associates, in an apparent effort to paper over the corporate conflict of interest; 
however, his individual conflict of interest remains unchanged. 

Mr. Fix authored a 1997 paper for PNNL entitled Retrospective Assessment of 
Personnel Neutron Dosimetry for Workers at the Hanford Site (PNNL 1 1 196j, 
which set forth methods for neutron dose reconstruction and in which he 
asserted: “the general quality of Hanford radiation exposure records appears 
excellent.” In December, 2006, Mr. Fix represented the ORAL! team addressing 
the adequacy of neutron exposure data (and methodology) that was challenged 
by the Advisory Board's audit contractor, thereby placing Mr. Fix in the posture 
of review/ing his previously published work (w/hich was cited in the NIOSH site 
profile). Although Mr. Fix disclosed the fact that he is conflicted, NIOSH is 
allowing an individual with a conflict of interest to keep working on the technical 
basis for key decision documents. Does the simple disclosure of a conflict of 
interest provide conflicted contractor staff with a permission slip to continue to 
work on this site profile? If so, how effective is the new NIOSH Conflict of 
Interest Policy? 

GAP is not aware of any actions by the NIOSH/CDC contracting officer to assess 
whether ORAL! was improperly paid for activities where there was a breach of its 
contractual conflict of interest requirements. NIOSH has not implemented its October 
15, 2002 commitment to audit conflicts of interest. 

9) What financial interests do you or any family members have in the outcome of 
any claims under EEOICPA? 

I have no financial interests, nor do any members of my family, have any financial 
interests in the outcome of any claims under EEOICPA. 


10) What financial interest does GAP have in the outcome of claims under 
EEOICPA? Has GAP represented any claimants under EEOICPA Subtitle B? How 
many? How many EEOICPA Subtitle B claimants is GAP presently representing at 
this time? 
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GAP has no financial interest in the outcome of any claims under EEOICPA, nor 

is GAP receiving any funding at this time to advocate on behalf of any particular 
claimants. 

GAP has represented 1 claimant under EEOICPA. This claim involved a survivor 

at Bethlehem Steel. The purpose of this appeal was to test DOL Procedures for 
evaluating secondary cancers under Subtitle E. The appeal was denied. GAP 
received no reimbursement from this claimant for costs of the appeal. 

GAP does not have any representation agreements at this time with respect to 
claims under EEOICPA. 


Attachment: August 7, 2006 letter from Kate Kimpan (ORAL!) to Larry Elliott (NIOSH) 
concerning ORAU’s corporate conflict of interest at Rocky Flats 
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ORAU TEAM 
Dose Reconstruction 
Project for NIOSH 


August 7, 2006 


Larry Elliot 
Director 

Office for Compensation Analysis and Support 
Robert A. Taft Building 
4676 Columbia Parkway 
MS C-46 

Cincinnati, OH 45230 


SUBJ: ORAU Team Corporate Disclosures 


Dear Larry: 

In my July 26, 2006 letter i informed you of corrections we have made to the individual 
disclosure statements posted on the ORAU Team Website. These corrections were posted on 
Friday, August 4. 

As a follow up to that action, we are preparing to post on our website the Corporate Conflict of 
Interest (COI) Disclosure Statements provided by each of our project team members and our 
other contractors. These statements were used to assign corporate COI to individual 
employees. Before the statements are posted, any privileged or confidential information will be 
redacted. We intend to begin with Disclosure Statements from the three major ORAU Team 
partners, and will follow with remaining contractors as soon as possible. We will let you know 
when these statements are posted. 

On a related matter, it has been determined that ORAU has a corporate conflict of interest with 
regard to Rocky Flats. As a result, Karin Jessin has been replaced as the Document Owner for 
the Rocky Flats SEC Evaluation Report by Matt McFee. 

Please don't hesitate to contact me if you have any questions. 

Best regards. 

Kate Kimpan 
Project Director 

ORAU Team Dose Reconstruction Project for NIOSH 


Oak Ridge Assccicled Univwsilies I Dase Moefler & Assuusas i MJVi,' Carporatian 
4860 Smith Road Suite 20C CiDcinnaii, Ohio 4521 2 
(553}924-1000 1-800-322-0111 
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Prepared Statement of Sandra Wolff Baldridge 


Statement for the record 
John Hostettler 

Chairman of the Subcommittee on Immigration Border Security and Claims. 
Committee on the Judiciary, US House of Representatives, Washington, DC 


I thank you for the opportunity to submit a statement for the record concerning the 
EEOICPA on Thursday, November 16, 2006 


My name is Sandra Wolff Baldridge. I represent my mother Susanna K. Wolff, who filed 
a claim for benefits for my father Julius Wolff under the EEOJCPA. My father was 
employed at FMPC in Fernald, OH from 01/23/1952 until 1 1/01/1963. 1 would briefly 
like to share our experience and the difficulties encountered throughout the process. 

The application was submitted 08/07/2001 along with the Death Certificate for 
04/29/1971, stating the cause of death as carcinoma of the rectum with metastasis. A 
Physicians Billing Statement for surgery 05/04/1967 stated the procedure performed was 
an Abdominalperineal Resection. This was a radical procedure done only for cancer of 
the rectum. The information was reviewed by the DOE and sent to NIOSH, who 
developed the Dose Reconstruction based on the death certificate rather than the 
physician’s statement. 

The unavailability of medical and hospital records due to statute of limitations, made it 
impossible to confirm Lung Cancer as a second primary cancer. We believe it may have 
already been evident in my father’s body at the time he retired from FMPC in 1 1/1963. 
After examining my father’ s FMPC medical records, I noticed the routine notation about 
his lung condition had strangely been omitted from the 1 1/1963 medical exam report. 

The Dose Reconstruction was completed 06/23/2004. We responded with our objections 
on 08/14/2004. We challenged the change of diagnosis date and the credibility of the 
data used in the dose reconstruction. During preparation for the 1994 trial, it was 
confmned that FMPC/Fernald documents contain some fabricated data. Some of those 
documents were reports that had been submitted to the AEC and DOE as required under 
the Atomic Energy Act. That type of data was then passed to NIOSH and was used to 
develop the Site Profile for Fernald. 

The Final Decision was dated 04/22/2005. We were told that the Fernald Site Profile 
characterized the occupational radiation environment. “In cases where radiation 
exposures in the workplace environment cannot be fully characterized based on available 
data, default values based on reasonable scientific assumptions are use as substitutes”. 
They claimed our objection was a challenge of the Dose Reconstmction Methodology 
and could not be addressed by the Final Adjudication Board. The Final Decision letter 
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also informed us that we had 30 days in which to request reconsideration of the decision, 
provided we had new evidence to submit. 

I immediately requested access to trial documents from the 1994 United States District 
Court case. I was provided with a dozen documents that involve my father’s work 
assignment. Among them was one that was very informative. It began discussing high 
levels of exposure to thorium from processing in Plant 6. I immediately re-read the Dose 
Reconstruction searching form any mention of thorium. Years earlier, my father had 
been given a C Permanent classification as a result of contracting hepatitis while 
employed at Femald. As a result he was restricted from the thorium buildings. 

Next I searched the Technical Basis Document/Site Profile for references to thorium. 

The discovery was alarming. NIOSH/ORAU had failed to discover the Plant 6 thorium 
processing. The TBD claimed the thorium records had been destroyed in the early 
1 970s. Despite that fact, they claim they were able to reconstruct data and even though it 
is not based on actual measurements it is the product of the best science available. It’s 
my opinion that the best science available would have discovered what I discovered, 
before thousands of claims were evaluated based on a deficient Site Profile. 

1 prepared our request for reconsideration and provided the valuable new evidence. The 
letter was mailed on 05/20/2005. 

On 07/06/2005, we received the denial of our request for reconsideration of the 
04/22/2005 decision of the Final Adjudication Branch, The basis for the denial was that 
the request had exceeded the 30day limit from the issuance of the Final Decision. 
“Specifically, May 23, 2005, which is the postmark date is the earliest date on which your 
reconsideration request was determined to have been filed,” Signed, , . Mark Langowski, 
hearing representative. 

On 07/1 1/2005, 1 spoke with Merlin Hill, a claims manager at the DOL Cleveland 
Office. I asked him to provide me with the postal information from the envelope in 
which the request had been submitted. He informed me that for some unexplained reason 

the envelope was not part of the file So, fhe evidence on which the denial had been 

based had been removed from the case file. He acknowledged the letter had, however 
been stamped ‘received May 23, 2005’. Thereby confirming the actual mailing had been 
prior to that date. He infonned me that the case was now closed. 1 would have to submit 
a request for reopening and the basis for the request, I prepared the letter and provided a 
copy of the Postal Delivery Confirmation Receipt. 

Several days later I met the DOL, Cleveland Director at a town meeting to discuss 
EEOICPA part E. I relayed the incident to her and followed up with a call at her request. 
She assured me the case would be sent back to Washington DC immediately. I called 
one week later and was told by the case worker that the file had been sent. Months 
passed without any acknowledgement. On 10/20/2005 I called again to check on the 
status of the case. At that time I was informed that the tile had never been submitted for 
reopening. 
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On 1 2/20/2005 we were notified the Director’s Order had been vacated and the case was 
finally being sent for reconsideration of the 04/22/2005 Final Decision. 

On 04/05/2006, Thomas Daughterty [hearing rep.FAB], writes “I must deny your request 
for reconsideration because you have not provided any new evidence or arguments which 
were not addressed in the April 22, 2005 Notice of Final Decision Following a Fiearing”. 
The letter also stated that the case file was being returned to Jacksonville, FL 

On 04/10/2006 I called my case worker in Cleveland to find out why the case file was 
being sent to FL. In that call 1 was told the file was actually in Denver. I was given a 
number to call in Denver, they confirmed they had received it. They were unsure why 
they had it, but agreed to send it back to Cleveland where it belonged. After the file 
arrived in Cleveland, I had the case worker confirm that the evidence which had been 
submitted 05/20/2005 was in fact in the file and not misplaced as the envelope had been. 
This was necessary since the 04/05/2006 letter had claimed there was no new evidence 
submitted. Among that evidence was a NLO document describing the hazard from the 
thorium processing in Plant 6 during a 3 */2 year period omitted from the Site Profile. 

Not satisfied that the evidence had ever been reviewed, 1 sent yet another request for 
reconsideration. On 06/26/2006, 1 received a response from the DOL Cleveland 
Director. She claimed the evidence didn’t meet the requisite and definition of evidence 
according to 20C.F.R.~30. 320(b). She also stated that my belief that deficiencies existed 
in the Site Profile was my individual opinion and was not supported by the current 
documentation on file. This was after Larry Elliott had announced that the Fernald Site 
Profile was being revised. 

On 07/05/2006 1 responded to Ms. Prindel’s claim. 1 brought 20C.F.R. 30.320(a) to her 
attention, which allows a case to be reopened without regard to whether new evidence or 
information is presented or obtained. 

On 10/27/2006 Mr. Tursic denied reopening the case. He stated that “While thorium 
appears to have been present in Plant 6 according to the claimants document citations, 

Mr. Wolff s dose reconstruction was based on actual monitoring data”. “NIOSH’S 
approach used in the dose reconstruction is unaffected by this information, since potential 
for thorium exposure was considered, there is no basis for reopening. 

This type of reasoning astounds me. How can he say 3 l/2years of thorium exposure w as 
considered by scientists who didn’t even know it was present, and dismiss its significance 
because my father was monitored for uranium???????? 

The tiling of the SEC Petition for Fernald will at least force NIOSH to revise the Site 
Profile. The evaluation just released, states they now have over 1 000 pieces of thorium 
data. How can this be? They previously claimed most of the thorium data was destroyed 
in the early 1 970’ s. One can only wonder what other radiation exposures remain 
undiscovered. 

Respectfully Submitted by Sandra Baldridge 
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Significant documents and communications related to the Subcommittee’s 

OVERSIGHT OF THE ENERGY EMPLOYEES OCCUPATIONAL ILLNESS COMPENSATION 

Program Act 

The following documents and communications are significant 
items the Subcommittee has come across during its oversight 
investigation on EEOICPA. The Subcommitte found that there 
is a continuous stream of communications too numerous to 
include in the record dating from 2002-2006 that reflect a 
general mentality in the DOE hierarchy from the Assistant 
Secretary level down to the health physicists reviewing cases 
that - 

a. Costs are the primary consideration in DOE policy 
regarding the program. 

b. Any other opinion (executive and legislative) that 
conflicts with DOE policy and opinions is home of 
ignorance, an attempt to defraud the American 
taxpayer, politics, or some vague personal agenda. 

c. Everyone except DOE is in the pocket of the worker 
advocates or pursuing an agenda for financial gain. 

d. Exaggeration of the impact of every action by the 
Advisory Board and the Secretary of HHS is required 
when reporting to the Secretary of Labor. 

Additionally, the Subcommittee found numerous 
communications dating from 2002-2006 within the HHS offices 
involved with EEOICPA as well as between those HHS offices 
and DOE strategizing on minimizing payouts. The following 
communications are a small sampling of such co mmu nications. 
Relevant correspondence as well as historical and research 
documents have also been included. 
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Gerstell, Amanda 


From: Homoki. Zeda (Liz) E. 

Sent: Wednesday, October 17, 2001 4:28 PM 

To; Johnson, Sherman (OS); Gilchrist, Joseph A. 

Cc; Neton, Jim; Armstrong, Mary M. 

Subject: conflict of interest 

Traeldng: it«dpimt DeitvMy Reed 

Johnson, Sherman (OS) 

Gndirist, Joseph K Delivered: 10/17/2001 4;2B PM Read: 10/18/2001 7:32 m 
Neton, Jim DeUvered: 10/17/2001 4:26 PM Read; 10/17/2001 4:33 PM 

Armstrong, Mary M. Dellverecl: 10/17/2001 4:28 PM 

Sherman/Joe - 1 just wanted to check and see if any progress had been made on the conflict of interest issues for 
the OCAS/NIOSH contracts? OCAS prefers to have 1 contract with provisions for the contractor to hire a sub- 
coni to do any conflicts work. Jim Neton is trying to work this out, he should be able to explain the issues and 
concerns dire^ better toan I, do you want me to arrange fbr a conference call to get some closure on this? 
OCAS really wants to get this contract finafized ASAPI thanks tor your help! - Liz 

ZEDAE. (UZ) HOMOKI 
CDC/OGC 
202-401-0834 
HHH.RM. 724'H3 


nmm 



Geretell, Amanda 


®rofn: 

Cr 

Cc: 

Subject: 


Sundin. E>avid 5. 

Tuesday. November 13, 2001 11:14 AM 
Homoki, Zeda (Uz) E 
Neton, Jim 

of interest issue tor DR contract 


Liz • Jim Neton is finalizing the responses to the comment received at the pre-bid conference on the dose reconstruction 
contract. One of tiie issues raised in those comments, which win also need to be addressed in the request tor contract 
announcement concerns how to deal with potential conflicts of interest for bidders who previously worked under contract 
for DOE tedtities managing some aspect of the exposure monitortng/reporting process. I believe you raised tills Issue with 
Sherman Johnson about a month ago. Have you heard anything back yet? Thanks, 
dss 
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Notes for DOUHHS/DOE Deputy Secretary Conference Call 
July 2, 2002 

Coordination of EEOICPA activities with HHS/NIOSH continues to be excellent 
and very producthw. The NIOSH regulations on ProfoabHity of Causation (POC) 
and Dose Reconstruction are fiilty irrtplemenled by both NIOSH and DOL. The 
first claim proc^sed under these regulations for a claimant who worked at Oak 
Ridge Y12 Plant has received a Final Decision awarding benefits. This individual 
was involved in a ‘criticatily” acddent receiving extremely high doses of radiation. 
Eleven additional dose reconstruction report are under final processing by 
NIOSH and will be sent to DOL shortly. 

Coordination of activities with DOE has not been as smooth. White ttie utilization 
of the OR1SE database has been very successful and continues to be improved, 
employment verification by DOE continues to be very problematic and in a 
number of situations appears to have deteriorated. 

Other activities with NIOSH involve the NIOSH Notice of Proposed Rulemaldng 
(NPf^) on Guidelines for Additions to Special Exposure Cohorts (SEC) 
published on June 25, 2002. DOL reviewed this NPRM and appreciates the 
cooperation by NIOSH In addressing our concerns. The irtitial reaction to this 
NPRM appears to involve issues wdth which DOL conoirs with the NIOSH 
approa^. These are: 

• Stakeholders expressed concern regarding the m^odology for 
determining the most radiogenic cancer to be used in determining 
whether to include a of employees in tee SEC. The approach 
taken by NIOSH in the NPRM was adopted in response to DOL 
suggestions in this area in order to more accurately reflect tee actual 
possibility that members of tee proposed class suffered cancers 
caused by teeir exposure to radiation. 

• Objections raised that the NPRM process would be limited to 
facilities or classes of worlters where NIOSH (^uld not perfom a dose 
recor^struction. 

• COTcems were expressed relating to tee process for DOL adjudicating 
claims after a SEC was added. Stakeholders raised tee possibtiity teat 
DOL's SEC determination of claims of employees added to the SEC 
would be biased if DOL had previous r^ected tee daimanfs non- 
SEC cancer clam. DOL wilt attend the four proposed NIOSH public 
meetings to explain the NPRM to address the iritegration of the 
process into tee DOL claims process. 

NOTE; Senator Harkin has written to DOL (and perhaps HHS?) raising concerns 
regarding delays in implementing the dose reconstruction pit>cess. We were 
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advised this week that NtOSH now believes Its contract for mass processing of 
dose recon^ructions - to address the more than 5000 cases DOL fas already 
referred to NIOSH for this process and the OiMsands more expected - mil not 
be let unti late August Given a built-in 90 transition/start-up periodr this means 
ttrat a stgniRoant number of dose reconabudions wSI not begin to flow back to 
DOL until December at the earliest. 

The DOE Employment VerHieatioii process continues to be problematic. An 
interagency records working group has been actively working for several months, 
however DOE’s response to DOL’s concerns has consisted phmatlly of 
responding to problems teat arise from unilateral process changes at the DOE 
Records Cent^. (Theee process changes cause significant ddaye and 
quality probleme In the employment verification pfx>ceea> which could have 
been averted if DOE had coordinated operational changes with DOL prior 
to bnplemwitation by the DOE Records Center. Hiesa problems often arise 
after Impiementatfon of Directives issued by DOE Office of Workers 
Advocacy.] These on-going record issues indude: 

• Timeliness of DOE responses to employment verification requests has 
not improved and in many instances has deteriorated. The only 
exceptions are cases where the ORISE database is sufficient to verify 
employment. 

• A number of DOE Records Centers have become extremely lax and 
inconsistent in the extent of their record searches resulting in very 
serious problems with the qualty of the DOE verification. 

• Some Records Centers are requiring DOL to provide them with 
a contract number for subcontractors before they wiN search the 
records, even though the suboontract was a DOE contract. 

• Some Centers vrill only seardi by employee SSN even though 
the necessary records may be induded In records that are filed 
by date or by emfrioyee name. [Hiie issue wee raleed to the 
wortcing group vrith tiie DOE lescMution being that tiiey will 
address this type of sftustion on s cess by case basis when 
DOL finds out that the Center Is using a process such as 
tills.] 

• Some Centers are merdy scanning hundreds of pages of 
records - most of which are not employment records - and then 
sending them to DOL on a CD with no verification, or 
explanation. 

• The Oak Ridge Records Center recently had over 500 
employment verification requests pending for over 60 days. 
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During the May 31*' conferenoe call preparing the June 3”* 
public hearmg ai Oak Ridge, the DOE Records manager 
reported that about 500 verifications were sent to the District 
Offire tire previous evening. We modified our presentation 
based on ^is information. We have not yet received tiiese 
v^ifications. 


In earty Marc^ 2002, it was agreed in a Deputy Secretaries conference call 
discussion about records pit^lems ttrat OOL Distiict Directors and staff should 
meet with tiie individual (^E Records Centers to establish an effid^ and 
effective process for tiie individual situations. The Office of Worker Advocacy 
was ass^ned responsibill^ to make arrangements for such visits - DOL has 
requested tiie status of these arrangements on a weekly basis. The first sudi 
visit viras recently set up, but toen cancelled by DOL because the primary DOE 
records contact person was not going to be available for the mee^g. 

.• The FY 2003 Defense Authorization bill passed the Senate wtihout any 

EEOiCPA amendments. A number of amendments were discussad with DOL 
that caused serious concern, tftofajding a propc^al to move ail or part of the 
state workers' compensation assistance program for ottier occupational 
diseases from DOE to DOL Apparently, a decision was made by Interested 
members of ihe Senate to postpone any further amendments, but to hold 
hearings in the very near fotore on various EEOICPA issues. 



Gerstell, Amanda 



Cc: 


Subject: 


Naimon, David 

Thursday, September 12, 2002 12;22 PM 
Armstrong. Mary M. 

Kelley. Alice A.: Homoki-Titus, Zeda (Liz) E. 
Contractor Conflict of Interest Rules 


Dave Surdin just told me that they are interested in having someone speak at the contractor Kick-off next Wednesday on 
the issue of what constitutes a conflict of interest - and particularly tire "appearance" of conflict of Interest. Do you have 
any suggestions for someone who would be knowledgeable in this area? They will be talking with Larry Guest, txrt were 
also thinking there may be law in this area. My only thought was that the Office of Government Ethics must deal with 
"appearance" issues for employees every day, but I'm trot sure how this translates for contractors. Thanks. 
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ORAU TEAM CONFLICT OF INTEREST POLICY (Rev, la OGC 


A. .Overview 


In any situation that involves compensation for injury, whether a tort claim, a worker’s 
compensation case, or a claim made under the En«^ Employees Occupational Uness 
Compensation Program Act (EEOICPA), the int^ty of ^ process must be 
I unimpeachable. .This is particubrly true under the EEOICPA, because one branch of the 
U.S. government (le.,DOE) was responsible for the exposures to ionizing radiation and 
hazardous substances and is also chvged widi providii^ data to assist in adjiuticating 
claims, wlule other branches of the govemmrat (i.e., 1410SH, DOL) are responsible for 
administering and operating foe program. Many of foe persons woikii^ for the 
govoninent on fois pograin, whether as federal or ccoitrBCtor employees, have had 
previous involv^ent in the conduct of radiation protectkm programs at DOE fecilhies; 

I or they may have previously received or are curr^y receiving financial support or 
compensation from DOE. 

The ORAD Team is extremely sensitive to the coneeros in the stakdwider conimunify 

perceiv^ and actual conflicts of inter^ mi^ sA h^ier for fots proj^ foiin is 
I established by the COl provisions of foe Federal Acqinsition Regulations (FAR). 


■ ( Pei elwhOVERVlEvr 


.. - ( pilatasrccn^ - - ^ 


The critical consideration is not whether foe potential for COI exists - it does. The most 

I important factors are foat foe conliactor jMua jiave a nporoitt md pc«^plan for 
idmtifying potential COI situarions and avoiding thm: imd and Ae 

stakeholder community, must b e assured foe contractor will cany out that process with 
absolute integrity. Although some may view it as not desirabie tiiat posons with any sort 

I of DOE affiliation be involved m^M rt!CQMtniclion ^ gj>^ial ^fms^ Cohprt (^EC) 
petition review, it is inevitable that many su^ paeons must be involved, especially in foe 
process of/eseai^.,,For H is a simple ^ that health ^ysicists who have 

expertise in the inte^ radiation ^simetry of piutonim mtist have leuned foeh trade at 
I DOEfeciUtiessimpIybecausefoatiswherefoeplutCHihrais..Similariy,foerBsearch 
I effort to develop ^ite Profiles fa dto ymom BitowiBnecegmly myolve pepons with 
ecpert knowlet^e of foe sites, and fom knwle^ will us^ly have bm gained 
I having worked there.. Thoefore, given foese inherent pMential conflicts, foe contractor 


selected for the d 

possible to prevent or muiage actual and perceived of nterest and to disclose all 

potential conflicts of mterest 


■— [pianejr 


.... {PilBteJ;iht ' ~ I 


■ -c 


I ORAU, a non-profit association of universities, was chartered in 1946. ^In the ensuing 
five decades, vre have gained unparalleled experioce ia maintming foe int^rity of 
technical processes while working with many issues of public concern. Lessons learned 
from foose experiences have been woven into foe culture and structures of ORAU. 
Providing objective science-based ^dies and arulysea that withstand the COI challenge 
I is more than something we do -it’s a part ofwho we are. 




228 


I OEIAU and its employees are committed to the highest ethical standards. .All ORAU 
I employees receive mandMory initial and refresher training in rthics. with emphasis on the 
ethical issues covered by these policies. This training will be made mandatory for all 
persons wodcing on this project, including subcontractors, and will be conducted during 
the stait-up phaM, with annual refreshers thereafter. Copies of the training materials can 
be provid^ to NIOSH fix' the project files. ORAU will maintain documentation of the 
successful completion of diis (and other) training for all personnel working on this 
project, whether ORAU or subcontractor employees. 

I B. CQI Policy 


1: PCHJCY^ROCEDURE 


ORAU is committed to full and open disclosure as the best way to prev«t conflicts of 


TheORAUTeam will disclose, for each company and for each individual bvolved in 
dose reconstruction, preoarmion of gim Profile, resey^ ^jiportinfl;SjEC ^ • "0 

of whether or nolto add a class of employees to fee JSEC. pr any wyt^ dony fpr 


work at DOE sites.. In addition, the OBAU team members will infrm NIOSH of any 
new DOE work jhat d iey are awar^. ORAU ^ its subcontractors will be proactive ir 
making its processes for avoiding COI available to ali stakdraldeis. 


Hiere are three aspects to effective disclosure/avoidance of conflict of interest: 

* JPlanrung of the wik by ^ Gotttractor^ 

* ^ersigth ^ NIOSH of C6i poiormance; and 

* jiMulosura to s^eholdm of infome^on sufficient to dim evaluate^e 
resolution of potential cxrnccms about conflict of intoest 

The ORAU Team will constriKt a database that lists all DOE sites where team membm 
I have worked, and outlines all potential areas of conflict of inlaest. .Hiis d atahiwe will be 
used by the Inject DirecttM* and Task Managers in making and cheekily work 


I SEC detCTminations of whetfag w itot to add a class of employees to ftie SEC. All 
individuals and companies on the ORAU team will provide the necessary information to 
I populate the database inhially, and will update h as necessary. 

I Access to the database will be provided to NIOSH for overaiaht of this contract .,B«^u5e 
I claimants fit stokdtoldmsffe litoty to be .^le to ^ the debase Hs^ printouts 

about die persons performing iii^vid^ dose recrmstructiais (i^ their companies) will 
be offered JiptMi reque^ Ri^ue^ yrijl be fiilfillpd vrith|n the requirme^ of nrivaev 
interests. Beyond thi8. fll^ , y will wp* with NIOSH tDfljj py 

stakeholders to also rey^ 5tpecific information. 

llie database will be ctmstnicted to provide the following information to the ORAU^ 
Team, to NIOSl^ ^ uoom-eaiiest tp (^lain^aiy ; ^ and odier stok^lders: 
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{P e t > te *n ~ ^ 






(pilatta;. ' ] 

* ^ctfaCT and where O^U . a subcontractor, or individu^ employees of ORAU or 

a subcontractor has an^y^inta}»t in DOE w 

activities and such^nter^has bem jropttiy d Mloarf elsewhere publicly 
(through public announcenientB, in^ia or other disdosuin.) 

* Whedier and whm any individuals connoting dose recppscnictioT L preparation 
of Site Profiles, or research suDPOitiny SEC detenninatioos of whether or not to 
add a class of employees to the SEC far die ORAU team have acted as expert 
witnesses on behalf of EXDE or a DOE contractor widi respect to worko' 
compensation claims or lawsuits involving the question of whether radiation 
exposure was responsible in whole or in part for an alleged injury. 

* wilder any individuals cmducdi^ dose recoistructicnfo ORAU or 
subcontract^ have former colleagues or co-woricos \diose claims they may 
recteve fix' dose reconstruction by virtue of the DOE teilities or sites assigned to 
them. 

I. - 

* Whether ORAU and its subcontractors and their employees are reviewing reports, 

assessments, surveys, documents and reewds that tb^ <«ganizatioiudIy or 
individually have been responsible for authorii^ deveU^nng, or submitting to 
DOE Of its c^nfrac t OTS. ORAU wJl if OR AU. a mbcontracto r. or 

individual emolovees of ORAU or a subcontractor WM an unidttitified contributor 
to any such reports, assessments, survgvs, dneumerts or records. 


To avoid potential for actual or perceived conflicts of interest in dose reconstruction 


or other activities under this contract ORAl(. its subcortractors, an4(^ individual 

.. {OatatiC ind 

‘ 1 

employees of ORAU or a subcwitractor will subscribe to the following restrictions: 




... ■ ( DelBteSi ♦ 

1 



♦ Whether and where ORAU . a subcontractor, or individuai employees of ORAU or 
a subcontrictM' is. was or will be (in the next 12 months) involved in managing or 
directing DOE radiation {wotection and health ]diysi<s pn^ram policies, practices 
and /or procedures. 

♦ Whedier and wbm ORAU .a subcontractor, or individi^ employees of O RAU or 
a subcontractor is, was or will be supporting, diiecthr or indirectly, decision 
makii^ in a radiation dosimetry program.. This includes a 
contractor/subcontiactor that is an (M&O/M&Q, team mcmbei of an M&O/Mdtl, 
or a program manager of such a program. 

♦ Whedier and where ORAU . a subconlTactor. or individual empiovees oFORAU or 
a subcontractor has broad technical support contracts or task-based contracts in 
place at DOE sites whose Statement of Work permits them to cunentlv complete 
^ 2 Lbe broadened to include die above radiatioa dosimeby wexk. 
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* No contracaor- subcontractor, or employee will jierfiMm./eview ^ or approve dose , . - ( Diltwts lupwvM. 

rccnnstructions for clai man ts from a given DQE/AWE site , premre a Site Profile ' fnrirtmi j 

for that site, or provide support for an SEC determination of whether or not to add 

a class ofemploveeg to the SEC from that site, if diey have previously perfbimed 

worii that affected or establi^ied policies on radiation dosimetry assessments, 
dosimetry programs or records at that she. 

^ ... jO elem; . 

* No contract^, aubraatra^r, or onployee wiilp^nn. feyievr^ 9 f 
reconstructions for claimants fiom a given DOE/A>^ sitt if thqr have previously 
been involved with DOE funded dose assessmoits or reconstructions for woricers 
fiwn that site. 



:! 


1 


* No contractor element will paitidpate in or reviw dose reconsiiuctions or 
participate in research ^mwtirny Site Profiles or SEC detennlnathms of whefoer 

or not to add a class af employees to fo* SRf! fa r ttios^DOE sites or activities 

vrhere it is foe prime contractin' 0.e., M&O/M&I), team mmbtf fo a prime 
contractor, program man^a tn subcontractor managing dosimetry programs, or 
otiierwise intends to be emoloved as such w ithin 12 month ^of^itin^this 
contract for endin^t this CQiilract?^. 

* No individu^ will pgfam. or appro've ^ialim d^ pajamstiuc^ons. 
prepare Site Profiles, or conduct researdi supporting STC determinations of 

wh^her or not to add a class of employees to the SEC, ifhe or she has voluntarily 

acted as an expert witness (including a noa-testifyli^ expm)«ibdialfofDOE or 
a EMDE contractor in defense of radiation dose claims or suits. RestrictiMis for an 



co>workCTS, DOE ^ilicies it wfai^ they woe foimCT^ anpio^^ or for 
contractors by whom they have been anoloved. She experts rrigy he employed to 
advise on ate specific issues and incidents as nefos^rv. 


* No contracU>r or subcootraefor dezoeut will be permit to p^ixm or bid ^ 

collateral work <m DOE radiatwn dosime^ laogram suf^rort for those sites 
where it is conducting dose recopstroedons. pyepaffflg ^ (yr 

to prepare a Site ProfileV ot perfo n nina work supportma an SEC determii^ion of 

whether or not to ad d » rlnw «f emp loyees to the SEC. 

* Key persoime(pf^pi^Utejromli,^,h^,,fcrafl^,of,uha^wlfor^jp>^^ 
to managing this (mject or carrying out or maiiee^g c^iation iMt^o^ealifo 
{foysics seiviees elsewhere a DOE. 

* ^h supervisor, dosimetris^ and reviewe r, and each orofessioiigl preparing a Site 
Profile or Derfonnina wort mnoorting an SEC determipntioti of whether or not to 
add a c lass of employees to the SEC, will be required to complete and sign the 




..-- (p gH tw l; . ] 
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attached fonii agreeins to abide by the above requirements.. The forms will be 
maintained as auditable records of this project. 


* No contractor, subcontractor, or individval will perform- review, or anwove 
mHiflrinn nwc oTtstnictions. Pfgpaie Site Profiles, or conduct research 
sunportina SEC determinations of wfaetfaer or not to add a class of employees to 
the SEC if die company or individual has voluntarily provided expert witness 
services fincludina a non-testifyin g g{DeitLonJ?^ lf of E)OE or a contractor in 
defense of anv claim filed under flie E^ICPA. ResOictions for an individual 
who acta under subpoena will be detennined on a case-bv-case basis. 


' Metarf:irNiOSH«<MGiin,ih«ie 
foim will thg b« KW iiied tod p«a«d on 
t Mb page (AAU will meinUni for ihii 
pra)«a; Unkfia the OAAU pep* will ba 
[nvtdad for Iba NIOSIVOCAS od DOL 
webpagei fenhUprajrct 


A form identifying the dosimetrist who performed the dose reconstruction and the 
reviewer wh^appmved it will be atmched M ea^ do^ reconstructio n ap^ 

5, along 


with short biogr^hical sketches. 


-- ( Ottiaeill wTtrvbor 
"•( DwfoiiBJt reviawrinid ] 


All subcontracts issued to support ORAU in EEOICPA will contain a clause to ensure 
that the subcontractor complies witti ORAU policy (stated hm) regarding conflict of 
interest 
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Gerstell, Amanda 


If 

Cc; 

Subject; 


Kelley, Alice A. 

Thur^ay, September 12, 2002 4:42 PM 
Naimon, David; Armstrong, Mary M. 
Homoki-Titus, Zeda (Liz) E. 

RE: Contractor Conflict of Irterest Rules 


Who » Larry Guest? I couldn’t find him in the directory. 

If I remember correctly from my contract law days, the Federal Acquisitian Regulation (48 CFR Chapter 1 ) has a section 
about contractor conflicts of interest. The contracts office may have someone who can talk about ttW, or you could call 
Skip Mancuso in the BAL Division and ask if one of the contract attorneys could join you (by phone?}. 

Alice A. Kelley 
Senior Attorney 


— Original Message — 

From: Naimon, David 

Smb Thursday, September 12, 2002 U:22 PM 
To: Armstrong, Hary M. 

Cc Kelley, Alkx A.; Homoki-Titus, Zeda (Uz) E. 
Subject: Contractor Conflict of Interest Rules 




Dave Sundin just told me that they are interested in having someone speak at the contractor kick-off next 
Wednesday on the issue of what constitutes a conflict of interest - and particulaily the "appearance" of conflict of 
interest Do you have any suggestions for someone woiM be knowledgeable In this area? They will be 
talking wite L^rry Guest, but were also thinking there may be law in this area. My only thought was that the Office 
of Government Ethics must deal with "appearance" issues for employees every day, but I'm not sure how this 
translates for contractors. Thanks. 

David 


J 
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Elliott. Larry J. 


From: 

ent: 

To; 

Subject: 


Kal2, Ted 

Wednesday, December 1 1 , 2002 1 1 58 AM 

Neion, Jim, Elliott. Larry J , Sundin, David S.: Naimon, David 

Board meeting, stattment of worK/evaluation criteria 


Importance; High 


JimyLarry/Dave/Dave: Some thoughts about the SOW & EC to be discussed tomorrow. --Ted 
SOW 

Advanced Dose Reconstruction Review - {1) I think It should be prescribed in the contract that if the 
review includes interviews with claimants to evaluate their satisfaction with NiOSH interviews, these 
interviews must be developed by qualified social scientists (not health physicists) and must be 
administered to a statistically representative sample of claimants, and evaluated using standard 
inferential statistical methods. (2) I do not think the contractor should be allowed to interview the 
claimants to evaluate the completeness and accuracy of the interviews ("effectiveness in ascertaining 
relevant work history information"), since claimants themselves are responsible for assuring 
completeness and accuracy of reported information and since, once a claim is denied the claimant 
has f rst order conflict of interest with respect to the assessment of his/her interview. 


NIOSH Site Profile and Worker Profile Review - I'm very concerned by the provisions for the 
contractor to in effect compete with us to tap as many sources as possible (unions, etc.) to identify 
iformation that might not be included or accurate in our site profiles. I have two issues wKh this: (1) 
Judgments of adequacy of the profiles have to be bounded by consideration of the DRs and SEC 
petitions that we have completed at that point in time Our site profile is being developed in part by 
plan and in part by ad hoc collection of information through individual dose reconstructions and sec 
petition evaluations. Hence, at any given time, our site profile only needs to be as accurate and 
complete as was needed to complete the dose reconstructions we had in hand at the time or the 
SEC petitions we had evaluated up to that lime. By plunging into non-primary data sources, such as 
unions or individual investigators at universities, the contractor would readily uncover information yet 
to be required for a NIOSH dose reconstruction, resulting in a finding that our profile was incomplete 
Or. Ziemer recognized the problem of reviewing the profiles at any point in time, but I don't recall 
anyone indicating that the judgment of adequacy has to take into account the specific DRs or SEC 
determinations that required or should have required the use of the profile information at that point in 
time (2) Given the contractor will be seeking to discover any sources we might have missed, we 
probably need to have our contractor go systemmalically to ALL the sources identified by this SOW 
as part of the contractors site profile enterprise. 

EC 

Conflict of Interest - There was some discussion at the last Board meeting about avoiding bias in 
any direction with respect to the DR reviews -specifically with respect to HPs that may have been 
involved in litigation involving DOE, ) think this needs more discussion. The current plan limits the 
possibility that the awardees have a bias in favor of DOE but does not have any provisions to limit 
lias against the government. Some members of the Board thought this was unnecessary, because 
.ne poir^t was to be certain that the auditor has the faith of the claimants But this view seems wrong. 
The Board should have an equal interest in assuring the government is not treated unfairly either, 
since this would damage the effectiveness of the government program, the participation and views of 
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potential claimants, and the views of the public at large. Seems to me a principal of any auditing is 
that it must be disinterested. Hence, seems to me any contractor with a history of serving litigation 
against the government, or who has worked for an organization litigating against the government with 
sspect to relevant matters (e.g., workers' compensation, toxic torts), should be treated by ttw 
^valuation criteria in similar fashion to those with links to DOE or NIOSH 
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01/15/2003 

NIOSH RMpons«8 to DOL 12/27/2002 Comments 

Draft HH5 Procedures for Designating Classes of Employees as Members of the 

Special Eiposnre Cohort under the EEOICPA; Notice of Proposed Rulemaking; 

Draft 12/11/02 

DOL General Comments 

1 . Section 83. l3(bX3) of the HHS regulations states provides NIOSH with three 

c^jdons cmcemihg the minimum duration requirement to qualify for inclusion in 
an additicuml SBC class. For classes established on the basis of a discrete 
incident, NIOSH can specify presence and potential exposure during the incident 
as the only duration requirement. NIOSH can also choose to specify that the 
duration requirement for a class ^ the same requirement imposed by Congress for 
employees of GDP’s, i.e. an employment duration aggregating 250 workdays. 

TTie regulations provide a third alternative under which the minimum ernployment 
duration of less than 2S0 days is specified is based upon the number of workdays 
equaling the period of a DOE operation or AWE operation during which doses 
cannot be estimated with sufficient accuracy. DOL suggests that a more specific 
discussion of the duration requiremeiti to be utilized in regard to classes where 
less than 250 workdays is required be included in the Preamble. Particularly in 
regard to classes that are not based on a specific incident, it would be useful to 
articulate whether the duration to be imposed is based upon duration of 
employment or upon actual exposure. It would also be useful to provide guidance 
concerning situations where a number of potential members of the additional class 
differ in the lengths of their employment in affected positions or in their exposure 
to the conditions justifying the establishment of the class. 

NIOSH Response: The DOL comment led NIOSH to recognize a problem with 
the “third alternative, which would have allowed HHS to specify a duration 
requirement of fewer than 2S0 days based on the fact that an operation persisted 
for fewer than 250 days. The problem is that, under this provision, employees 
would be required to have been employed for the full duration of the operation, 
which is arbitrary with respect to health endangerment. If an operation lasted 200 
days, only employees who were employed for the fiill 200 days would be included 
in the class. But there is no rational basis for determining that health was not also 
endangered for employees employed for 190 of the 200 days. Under the 
provision, a positive determination of health endangerment would be simply an 
artifect of the duration of the operation. Moreover, any revision of this provision 
would confront the same basic problem, which is that it will impossible to 
rationally define any duration of employment that equates with health 
endangerment, since we will not be able to estimate the dose rate of radiation 
exposures. At any duration we might specify, someone could argue with merit 
that a shorter duration might also have endangered heedth. 
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To solve this problem, we have eliminated this provision entirely. In its place, we 
will rely on the remaining provision concerning discrete incidents. This provision 
does not require HHS to specily any duration of employment requirement, 
recognizing that presence during die incident (for any duration) would constitute 
potential health endangerment. We have clarified this provision and our 
explanation of it in the preamble so that it does not restrict HHS from applying it 
to any operational conditions under which high radiation exposing are likely to 
have occuned. 

2. In III. Summary of Public Comments, B. Accuracy of Dose Reconstructions, we 
recommend that NIOSH include in the text an explanation for the conclusion in 
the last sentence in the section that EEOICPA does not authorize HHS to limit the 
membership of a class to those employees incurring selected cancers from amot^ 
the list of specified cancers. DOL is not aware of any provision in EEOICPA that 
specifically bars HHS from definii^ a class of employees for inclusion in the 
Cohort by specifying that each class member must have incurred a certain one or 
more specified cancers. In § 73841(9), a “covered employee with cancer” is 
defined as including ''[a]n individual with a specified cancer who is a member of 
the Special Exposure Cohort . . (em^diasis added). The definition of a class as 
limited to employees who sustained a particular cancer does not appear to be 
incompatible wi^ that definition. Of course, once included in the SEC an 
individual would be entitled to benefits for any specified cancer that he or she 
incurred. 

NIOSH Response: Based on the DOL interpretation of the statutory 
requirements of EEOICPA and further discussion within HHS, NIOSH concurs 
that EEOICPA would allow HHS to limit the membership of a class to those 
employees incurring selected cancers. Hence, NIOSH has added new provisions, 
section 83.13 ^)(lXiv), 83.13(b)(2Xtu)> and 83.13(c)(4), that would allow 
NIOSH to limit membership in a class to individuals incurring one or more types 
of cancer, when appropriate. These provisions make the rule fully consistent with 
the science of estimating radiation doses and with the statutory requirement that 
HHS find that it is not feasible to estimate radiation doses with sufficient accuracy 
for classes of employees that HHS would add to the Cohort, 

3 The HHS regulations provide that after NIOSH has evaluated a petition for the 
addition of a class to die Cohort, it shall submit a report of its evaluation to the 
Board. The Board will then consider the NIOSH evaluation and other 
information it deems appropriate and will submit its recommendation to the 
Secretary of HHS. HHS will issue a final decision on the petition, after 
consideration of NIOSH’s evaluation and the Board’s recommendation. As the 
administrative process involves several determinations made by different expert 
bodies on the merits of the petition, we believe it would be prudent and might 
decrease the risk of premature litigation if the regulations affirmatively stated that 
the issuance of a final decision by HHS marks the exhaustion of all administrative 
review opportunities and the stage of the process at which petitioner(s) may 


2 
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appropriately seek judicial review. For the same reason and for the purpose of 
achieving consistency within the HHS regulations, the procedures for petitions 
that do not meet the initial threshold requirements for evaluation should similarly 
provide that upon transmittal of the written report by NIOSH notifying the 
petitioner(s) that the petition has not been selected for evaluation, the 
administrative process has been completed and the petitioner(s) may seek judicial 
review. 

DOL suggests that the following new section (d) be added to § 83.16 of the HHS 
regulations; “Upon the issuance of a finai decision on the designation and 
definition of the class by HHS pursuant to (c) above, the petitioner(s) may seek 
judicial review of such final decision as alt administrative review opportunities 
have been exhausted.” Also, DOL suggests that the following new section (f) be 
added to § 83. 1 1 : “Upon the transmittal of a written report by NIOSH notifying 
the peiitionerfs) of its finding to not select the petition for evaluation pursuant to 
(b) above, the petitioner(s) may seek judicial review of such NIOSH finding as all 
administrative review opportunities have been exhausted.” 

NIOSH Response: We have revised section 83.1 1 to clarify the order of the 
procedure, and have labeled NIOSH’s decision under the new 83. 1 1(d) as the 
“final decision that the petition has failed to meet the requirements for 
evaluation.” We think a more detailed discussion of the possibility of judicial 
review would be counterproductive. 

Section 83.16(c) already says that “HHS will issue a final decision on the 
designation and defmition of the class” - which clearly indicates that all 
administrative review opportunities have been exhausted. We think a more 
detailed discussion of the possibility of judicial review would be 
counterproductive. 

Suggested Clarifications 

• II. Background, A. Statutory Authority - First paragraph, first sentence, delete the 
period before ’’EEOICPA" and substitute a comma, and insert a comma after 
"EEOICPA". 

NIOSH Response: Change made. 

• II. Background, A. Statutory Authority - Second paragraph, second sentence, 
strike "interim" and replace "May, 25, 2001 (66 FR 28948)" with "December 26, 
2002 (xx FR xxxxx)." The proper citation to the Federal Register can be added 
when it becomes available. 

NIOSH Response: Change made. 


3 
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secund sentence, delete "who were or cotdd have been monitored in those jobs 
using dosimetry badges;" and substitute, "who were monitored using dosimetry 
badges or worked in a job that had exposures comparable to a job that is or was 
monitored using dosimetry badges;". 


NIOSH Response: Change made. 

II. Backgrotmd, B. What is the Special Exposure Cohort? - Footnote 1 , second 
sentence, strike the language "and the provisions governing compensation for the 
Cohort". 


NIOSH Response: Change made. 

• ll. Background, D. Statutory ReQuirernents for Desipnatinp Classes of Employees 
as Members of tfie Cohort - First paragraph, second sentence, replace "DOE, and 
other such information as the Board considers appropriate" with "the Department 
of Energy, and such other information as the Advisory Boani considers 

appropriate". 

NIOSH Response: Change made. 

• 11- Background, D. Statuioiv Requirements for Designating Classes of Employees 

as of the Cohort - First paragraph, fourth sentence, after "employees" 

insert ". . in order to sigmiy that Iwguage has been omitted from the quotation. 

NIOSH Response: Change made. 

• II. Background. E. Relationship of Proposed Procedures to FvisHn |j r RhIp 
P romulgated bv HHS to implement EEQICPA - First paragraph, first sentence, 
insert "on May 2, 2Q02" after the second "HHS" and substitute "(67 FR 22314)." 
for "(67 FR 22314, May 2, 2002)." 

NIOSH Response: Change made. 

• III. Summary of Public Comments, B. Accuracy of Dose Reconstructions - Sixth 
paragraph, first sentence, substitute "qualitative" for "qualified". 

NIOSH Response: No change made. The current standard is more qualified, in the 

sense of being more particular or specific, than the previous standard. Both die 

original and the current standard are qualitative. 
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• 111. Summary of Public Comments, C. Health Endaneennent - Third paragraph, 
first sentence, insert comma after "identify" then insert comma and delete "of 
after "parameters". 

NIOSH Response: Change made. 

• III. Summary of Public Comments, D, Timeliness of Dose Reconstructions and 
Petition Decisions - Third paragraph, second sentence, insert "for evaluation" 
after "establish". 


NIOSH Response: Charge made. 


ni. Summary of Public Comments, I 
Petition Decisions - Seventh paragraph, third sentence, substitute "83.11" for 
"43.11". 


NIOSH Response: Change made. 

• III. Summary of Public Comments, F. Modifications and Cancellations of Cohort 
Additions - Second paragraph, delete the second sentence, "Persons interested in 
this isstie should contact DOT." since DOL would find it difficult to provide 
useful guidance on the issue at this premature stage in the absence of specific 
factual scenarios. 

NIOSH Response: Change made. 

• 111. Summary of Public Comments, T. Regulatory Approach - Fourfti paragraph, 
delete second sentence beginning "To the extent". 

NIOSH Response: No change made. NIOSH could not locate the text referred to in 

this comment. 

• III. Summary of Public Comments. Y. Non-reeulatory comment: Basis for 
Limiting Cohort Provisions to the 22 Specified Cancers - Third paragraph, first 
sentence, delete "for non-cancer health effects," and insert "contractor" after 
"DOE". 


NIOSH Response: We clarified the paragraph consistently with this comment. 


,) 


5 
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• IV. Recommendations of the Advisory Board on Radiation and Worker Health - 
Mark section headings, " Reccimmendation for Section 83.5 ”. " Recommendations 
for Section 83.9 ". " Recommendation for Section 83.10 ". " Recommendation on 
Section 83.13 ". and " Recommendation cm Section 83. 1 5 " as F., G., H., I., and J,, 
appropriately. Also, in the section beading, " Recommendation on Section 83. 1 5 ", 
substitute ”83.14" for "83.15" and in the first paragraph, first sentence under that 
heading, again substitute ''83.14" f<M' "83.13". 

NIOSH Response: Change made. 

• V. Publication of a Second Notice of Proposed Rulemaking - First paragraph, 
second sentence, substitute "qualitative" for "qualified". 

NIOSH Response: No change made. As discussed above, the current standard is 

more qualified, in ttte sense of being more particular or specific, than the previous 

standard. Both the original and the current standard are qualitative. 

• VI. Regulatory Assessment Requirement, C. What are the Paperwork and Other 
Information Collection Requirements (Subject to the Paperworic Reduction Act) 
Imposed Under this Proposed Rule, and How Are Comments Submitted? - First 
paragraph, fourth sentence, substitute "The Centers for Disease Control and 
Prevention (CDC)" for "CDC". 

NIOSH Response: Change made. 

• Subpait B - Definitions, § 83.5(c) - Replace "such exposures" with "exposures to 
radiation". 

NIOSH Response: Change made. 

• Subpart B - Definitions, § 83.5(g) - After "was", insert ", for the purposes of 
EEOICPA,". 

NIOSH Response; Change made. 

• Subpart B - Definitions, § 83.5(kX3) and (4) - Delete period and replace with 
semicolon. 

NIOSH Response: Change made. 

• Subpart B — Definitions, § 83.5(kX5) - Delete colon and replace with semicolon. 

NIOSH Response: Chaise made (alttough the grammar is unusual - lists are 

normally preceded by colons, rather th^ semicolons). 


6 
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• Subpart B - Dcfmitions, § 83.5(1) - After "employee", insert "as defined in 
EEOICPA" 

NIOSH Response: Change made. 

• Subpart C - Procedures for Adding Classes of Employees to the Cohort, § 83.6 ~ 
First paragraph, second sentence, replace "an employee" with "a class of 
employees" and replace "the employee" with "an employee". 

NIOSH Response: Cl^ge made. 

• Subpart C - Procedures for Adding Classes of Employees to the Cohort, § 83.7(b) 
- Insert "oi their survivors" after "class of emfdoyees". 

NIOSH Response: No change made. Labor organizations representing survivors, 

wherever they might work, are not eligible to petition on behalf of a class. 

• Subpart C - Procedures for Adding Classes of Employees to the Cohort, § 83.9 - 
Footnote 1, substitute "§ 83.16" for "§ 83.14". 

NIOSH Response: Change made. 

• Subpart C — Procedures for Adding Classes of Employees to the Cohort, § 83.1 3 
(b)(2Xi) - After "characteristics", insert "of employment". 

NIOSH Response: Change made. 


7 
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MAY 2003 progress REPORT FOR CONTRACT NO. 200-20D2.4W593, 
‘'Radiatioa Dose Esdnudon, Dose Rccoasiructiun and Evaluation of SEC ^tiUons 
OadcrEEOlCPA.’*. 


EXECUTIVE SUMMARY: 

The NIOSH OCAS Claims Tracking System (NOCTS) is now "live" at the Cincinnati 
Operations Center (COC) and is being replicated across the dedicated T- 1 line. Also, 
nationwide project staff can now log problems and requests for tT services through a 
newly-implemented support system with lekphonc helpline. 

Health physics screening was completed on 983 cases, and 597 cases were forwarded to 
Claims Tracking. It has been decided lo forward claims in spite of some dosimetry duta 
gaps, thus increasing the percentage of cases that may be forwarded for dose 
recoQStnicUon. Records siaff met with NIOSH Public Health Advisors CPHAs) to resolve 
Department of Labor (DOL) discrepancies, working toward defining discrepancies and 
identifying which source documents may be used fortnfomiation. 

Data reconnaissance trips were made to Femald Records Center; Ailanu Federal Records 
Center (FRC); National Archives and Records Administration (NARA) College Park, 
MD; and DOE Headquarters. The Savannah River Site (SRS) technical basis document 
(TBD) was submitted to NIOSH for official review and comment. Teams have been 
assembled to develop TBDs for 1 1 additional DOE sites. 

Four hundred fif^y-seven claimant interviews were completed during’May. Of the 
tmgjnal 900 claims, we have now completed 826 interviews. Th^acklog on reviewing 
of Computer Assisted Telephone Interview (CAT!) reports has been eliminated. Starting 
in late May, interviews were generally reviewed and mailed within three business days of 
being performed. 

Dose leconwt^tion activities for the month of May have been limited to Bethlehem Steel 
claims because very few cases from other sites are able to be processed, pending the 
completion and approval of the site TBDs. Effort was directed to identify alternate 
claims pmcessing scenarios and subsequent identification of claims that can be 
completed. 


PROGRESS TOWARD COMPLETION: 

Task 1. Database Management: 

Genera] Activities 

The designs and processes that were formulated in April were implemented in May 2003. 
On May S, NOCTS became “live" at the COC and is now being replicated across the 
dedicated T-l line. This enabled many of the COC staff to perform theit respective tasks 


Propvis Repun for Miy 3003 


PaRC 1 of 19 


June 10. 2003 
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document. The iBSue associated with the iiu:Iusion of radium exposure is stil] being 
evaluated by OCAS. 

Other Aetivitiea 

A meeting to promote coizimunication between several Tasks is planned for June. The 
schedule includes training on NOCTS, Project Insight, and remote use of the terminal 
server for Dose Reconstnicton. Also, Dose Reconstruction will give Claims Tracking 
and Tasks 2, 3 and 4 an overview of how a dose recoostiuction is done, focusing on die 
information needed to accomplish this task. This presentation will be followed by a 
general discussion among the groups. 


Task tk Admifiutratlve and Tccbfiical Support: 

Ten contract revisions and new contracts were issued during May to cover the quarter 
ending June 30, 2003. This reflects significani increases in staffing across the project, 
primarily focused cn dose reconstructions and development ofTBDs. 

The MJW and Dade Moeller dt Associates contracts were increased for staffing, 
subcontracting, and travel associated with dose reconstruction and infonnation 
technology. 

As noted in the Ta^ 3 section of this report, 1 1 teams were assembled to develop TBDs. 
The ATL, ENSR, M. H. Chew, and Shonka contracts were modified to staff these teams. 
New contracts were established with Auxier and Associates, Intrepid Technologies and 
Resources, and MFG hicaiporated to form additional TBD teams with expertise about 
specifu: DOE sites. 

The StaifM6.Net contract was modifled to cover additional staffing, including two new 
computer helpline operator positions. 

Dr. Toohey and other ORAU Team personnel attended the meeting of the ABRWH held 
in Oak Ridge on May 19-20, 2003. 


Quality Assurance Progrun; 

Meeting with NIOSH Staff 

On Thursday, May 29, 2003, Nancy Daugherty met with Grady Calhoun at his office in 
Cincinnati. Stuart Hinnefeld joined in the meeting, and the following issues were 
discussed: 

]. Status of OIiAl/T-PROC-0006, RevOO-A, External Dos^ Reconstruction 


Progros Repon for May 3003 


Page 16 ttt 19 


Jurtc 10. 2003 
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Message 


Page 1 of I 


Elliott, Larry J. 

From: DiMuzio, Martha A. 

Sent: Thursday, July 17, 2003 4:50 PM 

To: Elliott, Larry J. 

Subject: FW; Letters from Congress ~ ’ 

Do you have any problems vnth me giving Priscilla copi^ of the letters? 

Original Message 

From: Campbell Piiscllla [tnailto:Campbepb@orau.gov] 

Sent: Thursday, July 17, 2003 4:48 PM 
To: ‘DfMuzio, Martha A.' 

Subject: Letters from Congress 

Martha. 

You may be aware that Larry Elliott had a conference call today with representatives of Akins Crisp Public 
Strategies. Larry asked Akins Crisp to develop a plao to manage claimants' expectations about the time required 
to adjudicate a claim, about the DR process, eto. 

The Akins Crisp folks asked if they might be able to see a few sample letters from Members of Congress. They 
want to get a feel for the tone of these letters. If you can share a few letters, please purge any claimant 
identifying information, and fax or e-mail to me. 

Larry and Ron Townsend gave Akins Crisp an August 1 deadline to develop a proposal, so they are anxious to 
see these letters by Monday, July 21, if possible. 

Sincere thanks. 

Priscilla 

Priscilla Campbell 

Oak Ridge Associated Universities 

Phone: (865)241-2871 

Fax; (865) 241-9769 

campbepb@orau.gov 


11/29/2004 
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Gerstell, Amanda 


pfom: 



Subject; 


Naimon, David 

Wednesday, September 17, 2003 4:18 PM 
Homoki-Titus, Zeda (Uz) E. 

Rr COI Addendum to BPA 7-6445 


Importance: High 



attach.zH> (3 MB) 


Original Message 

Frcm: Neton, Jim <jfn20cdc.gov> 

To: Naimon, David <dhnoecdc. gov> 

Sent: Wed Sep 17 12:29:17 2003 
Subject: FW: COI Addendum to BPA 7-5445 


Original Message 

From; Neton, Jim 

Sent: Wednesday, August 27, 2003 11:08 AM 
To: Naimon, David 

Cc: Elliott, Larry J. ; Sundin, David S. 

Subject: FW: COI Addendum to BPA 7-5445 
Importance: High 

(^avid. 

Here is what Tony James sent me in response to my request for his contract with ORAO. 

Much of it appears to be our original solicitation, but I did find a completed conflict of 
interest disclosure form. 

Jim 


Original Message 

From: Dr. Anthony C. James [raailto: consultSacj-associates . com] 
Sent: Tuesday, August 26, 2003 2:41 PM 
To: Neton, Jim 

Cc: Craven, Gale; Dick Toohey 
Subject; COI Addendum to BPA 7-5445 
Importance: High 


Jim: 

Further to our telephone conversation this morning, I have attached an electronic copy of 
Addendum 1 to my Contract with ORAU - in which I agree to recuse myself from "performing 
or reviewing any dose reconstruction if I have acted as an expert witness (including a 
non-testifying expect) on behalf of DOE or a DOE contractor in defense of radiation dose 
claims or suits." 

I have also attached the PDF files of my original contract with ORAO {BPA 7-5445) . 

C et me Icnow if your legal folks need anything further - or would prefer me to FedEx the 
lard copy of BPA 7-5445. 


I look forward to hearing from your legal counsel soon. 




246 


Best regards, 

Tony 

C ithony C. James, Ph.D. 

.resident, ACJ & Associates, Inc. 

129 Patton Street 

Richland, WA 99352-1618, OSA 

Toll Frees (698) 723-9234 

Tel: (509) 375-7718 

FAX: (509) 375-5190 

Web Sites vfyfw.acj-associates.con 

Adjunct Professor 
Collage of Pharmacy (USTUR) 
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SOLICITATION/OFFER/AWARD 7-5445, ADDENDUM 1 

October 16. 2002 

Rrference: SoficlUtion/Dfr«H‘/Aw«rd 7-5445 

Utle; CDC-NIOSH Dose Reconstruction and Rdated S^ces 

Addendum No. I is issued to inccMporate the foUowng dunges into Solkitation/Off^/ Award 
7-5445. 


1. Addoidw 1 iBcorpontes Ibe fbOowiiig CoitiBict of Interest policy as 
Attaeiimeiit #-12 

J-12 ORAV Polky; ConfKct For Dose ReoNutmction Under EEOlPA 

OAK RnXffi ASSOCIATED IINIVERSITIES (CTAI A POLICY CONFLICT OF INTEREST 
FOR POSE KeCONS.mUCTlQNIiha2£& EEfilCPA 


A. OvBiview 

In Miiy Musdoo dmt involves otKopeas^iiMi for iqtny, wbeiib^ a tot claim, a worker’s 
conq>eansBtion due, or a clatei iaitetiiider the Eoeiisy Emplciyees Occ^Mfoonal Dbiees 
Cem^Mtesatim Program Act (EBOICPAX tiia offoe process mait be umn^Mac^aUe. 

Tins » pirtictilsify true under iteJEECK^A because one temdt of liiBU.S. gove ro ment 0.e« 
DOB) was nepMsi^foa’ tlieei^^ imfoebig ndii^udlinzindous lubMan^ 
aleo (foaiy#^binw4^agdabt to<B^ in a(yiidteara^<ams,vdnle other brandies of the 
gpveranient 0.e., NIOSH, DQL) ine te^icniaflile for edmmeterii^ and operating foe jprpgram 
Many of the persons working for foe govenunent on foia program, whether as foderal <x 
contractor ettnplayBea, have h^ previous involvemeat in the conduct of radiation protection 
programs at ihdliti^ or they may have previously received or are cunently receiving 
finanoial support ihan DOB. 

The ORAU Team is entreme^ sooitive to the concoiu in the stakeholder community regar^ng 
conflict of iittercst (COD- Weimdostand vdiy thebar onpeicdved and actud coidicts of interest 
must be set iugho' for tlfo project than is estfoUsbed 1^ the COT pro^^ons of the Federal 
Acquindon R^pilatums (FAR). 

The critical consideration is not whetho’ tire potential for COI exists - it does. The most 
inq)ortant flictors are that the ctmtiactor has a rigorous and precise pkn for idoiti^ng potential 
COI ahutticnis and avoi£^ foam; and that NIOSH be aasuml the contractor will airry out that 
process with absolute int^Qr. Although some tn^ view h as not dearabte that perstMis with any 
sort of DOE affiliatioo be involved in the dose reconstructioa, h is inevit^e thiU many must be 
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invdved, eq)eci«Ily in tlw im>ce8S of dose reconttuctkn mevck For cxaaq^ it is ft sniple &ct 
ttistheskh;rfiysicistswiM)have€cq)eftiMmtiieiBttiiiali»dMlioado Mi Da lf yof|du t oiri u i n inurt 
have teamed their cnde St DOE fiMdlkMsdnq^ because datbwbooibephttoiduiB is. 5iaMy, 
the researeh effiM to devdf^ job^spoeue mstrices fir the various sites akn neeeatsrify involve 
penoos srith e)q>art kaovide^ of tfie Aes, and tiiat knowledge vdQ usually have been gmied 
fi«a hanng wofkfid tiiera. IlNTcfbie, trven these ndicrent poteotid conflicts, ^ oontractor 
s e l e ct ed fiwdie dose fcconstructiooprcdcct Most do c v ety to gpo irib l e to pfeveot<yinaiiige 
actual coiflicts of intsest and to dsdose afl poteidial comets of interest. 

ORAU, a nm-profit assodatiDo of univetMties, was chartered in 1946. In the ensuing five 
decades, wa S««*ed unpafgllAJ atperienoe m maintoinit^ th» mt^rity of twrhmrjl 
{socesaes iride woriciog wdth mai^ issues of puUic ooneem. Lessons learni^ fiom tfiose 
coqMriences have been woven into the culture aoA etiuctura of CMtAU. ProwSng otgecdve 
adeoce-based ftudies and analysei diet sMthitand the eXM dialleQge ie more then someduiig we 
do - it'e a pert of sidio we are. 


) 


QRAU Mid its cnqrfr^ees are to the U^ieet etfaLcal standards. AH QRAU enqikqFees 

recdvemandstayiidtial end icficriiertiiiiiiig in the edned issues cbveredbjr these pcdicies. TUs 

tfatmiig will K#. tMfUi tiMtiHairwy far •!! |Mrarma wwtnng nti thk jtwyrt wiAuting ■AnnnHafSftrB 

and will be cftndiK^ed during the itnrtHip phnsy, with smsial rBfrwdiBni di e Fgiftff i ropiefti^fthe 
hVBuig inateriab can be pKDwded to NEOSi fin the (Boject files. 0RAU wiD maiiitim 
documenMioo cd'die suooessflil oompledon of dns (and odier) trsimiig fiv sfi penonnd woridag 
<Hi tbb peegeet, iidwther (^AU or aubcoatmetor enqiloytes. 


B. CCM Pouev/pRoeauiiE 

QRAU ts committed to fiifl sad open disclosure as die best wy to prevent conflicts trf'aitcfest 
TheGovefnmen t Aco ountobiHfy Project has provided scnneuscfiilg utdano e on avoidii^ooiifficts 
ofintereet a the NIOSH Dose Reconstruction Project. ORAU agrees ooiiq)letelytii8t*^unaiinie is 
the best dliliifisctam.** 


The CntAU Team wiO diaclQse, &r esdi conqiaiqr and fbr eadi adividiial involved in dose 
recongtnicdon.iiifi)nnationab^dieh- past ^ present wwt at DOE ates. In additkm, die 
091AU Team members win mfinmMO^ of any new DOB work wfaidi di^ are awarded. 
ORAU and its nAc o n tra ctois will be proactive in making hs pcooesies fix' nvending COI nvafiaUe 
to an ststahokkrs 


There are three aipeets to effective diacloaDte/avmdanoe of conffict ofinterest: 


) 


• namung of the work 1^ the ccatiacbx; 

• Oversiglit by NIOSH of COI peribiroanc^ and 

• Disdoeim to stakdadders of infixmatuMi nffiwawt to let diem evaluate fix thMatelves the 
restdudMi of potendal otmoems dMMit conffict of interest. 
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The ORAU Teun w31 oonsbuct • datab— e diat liata dl DOE aitea adwre team menbera have 
wcxked, and outlmefl al poteotid anas of c(»ffict of itterest. Tlu databaae will be used by the 
Prefect Director and TadcManegerahoaking and dicciang weak a aagn mmt afitrdoac 
nconstnictkML All iodividudB and cony ani cs on die ORAU team will provide die neeessaiy 
mfiinnat k mtopopiila te dg danbaie mairily, and will update it as naoc esa iy. 

Access to the database win be provided to KIOSHibroveni^ of dus contract Tlie<N^U 
Team beiicvte that access to ttoiaibnaatkm by indmdoddaiinaitts and by stakdiolders is 
a pi ffopri iat e. Because few ddiiMfits are Bcdy to be able to use the database itself printotda about 
t^peoonaperftani u ig individual dose recoastnictions (and dieirocm pai i ie s ) vwB be offered to 
thow chumaots. B^otd thU» we win wotk tdth NIOSH to find die bM wiQr te> provide 
■tabdidder access to the iufiHiii atioo. 


The database win be cmstnictod to provide die fidlowing informadoii to die ORAU Team, to 
NI09] and to d aimart s and other itakehdders: 




• Whether and wdiere ORAU ora wbcootmctor is, was or win be 011 the next llmotttlis) 
invdved in managiiig or (bectmg DOE ndtedcm jnotoctkm «id heaia pt^sics program 
policies, practices and fw procedures. 

• Whether and wdiere (XtAU or a tehcootiactor is, was or wil be sqyordiy, direct^ or 
indiinctly, deqaionmakiiigmaiidMBi(»d<» nM t r yprD g r ai n.11ssincfadc8a 
contiwctof/subooatnctor diat is m MftO/Mftl, team nworiier of an MftO/MI&I, OT a 
program manager of such a program. 

• Wiedier and where CHIAU or a mbconcnclor has taoad tedwiail sqjpcwt cmdracts or task- 
baaed contiscts ia place at DOE dtes whose Statemeit of Work pen^ them to be 
broadened to jncfcide the above ratfstioiidoagBetiy work. 

• Wbedier and ndiere (XLAU or a nboootiBctor has an ‘'active” nterast in bidding for die 
iteove DCffi wort activities and mch “naerest” has been dt s d ose d daewb er e pubiicty 
(dvough public annoiinoemetes^ meifia or odier fisdosures.) 

• Whether and where any Imfiwduds oonductiog dose reomistnicdoD for die ORAU team 
have acted as «q)crt witnesses oa bdialfrtf DCS or a DOT contractor with reflect to 
worker oonyensation dainiB or bw state invtdviiig die question of whetbarnffiadon 
exposure was responaiMe in whole or in part for an allied iqjury. 

• Whether any mfivkhialaorMductieg dose tecoostfuction for ORAU Of subcontractors have 
former Gtdleagues or co'wmkien vdxMe dtims da^ may receive fix' dewe recmitfruction by 
virtue of the DOT ftdiities or sites astif^ed to them 

• Whether OTAU and Hs subcontractera and tbdr eoyloyees are leviewiiig repertt, 

M MauM Mn f , AieiiiiMnte«idi«efiwfarlirtthy ftf ^pMatfnmfly nraiHhAtiirilyhew 

been reqxmtiUe for audioring, devdeyin^ or admutting to DOE ot ks cootnetorB. 

To avoid potential for acted or perceived conflicte of interest in dose reconstruction activities, 
ORAU and its subcontractors wiB subactibe to die following restrictiom: 


.) 


• Mo contractor, subcontractm; tv eoqAiyee ndll supervise, peifonn, m roriew dose 
teconstruetions for claimants fiom a pven DOE/AWE nte if diey have previously 
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AiMcmfciiil 
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perfbnned work that tffiwtedcyesiriiiAedpoficaw 00 radiation doiiiiietiyiBg eg snieots, 
dosmetiy firognms or records at that ate. 

• Noocwtiictor, aiAcwitiactor, Of cm p iD y e e wittsiipcnrisa, perforin, or tcwwy dose 
rewpstnictwM fa dsffiMintifrwp a yvea DOT/AWE site iftiiqr have previously beeo 
icvotved with dose s saeasm eo t* or TeooogtroctkMa for woricerr from fat she. 

• No COTtractordtoPMattTwtt p ar t i ci p ate io or revierrdoacroooDstructioiis fa those IX^faa 

or acthntifls it ia the prhne cooliictor ^.e, MftQM&I), team memher to a prime 

oootracfa program tBaoager or subOQQtraclm’ matu^og dosiffletiy progiiins, or iateiids to 
be widen 12 mootfac. 

• No iix&ndual wiU pcffam, nq>efvise; or leview radtadofi dose recoostructiaas if he or she 
has acted as an « 9 ert uritness facliKiqg a notHesti^i^ expert) (m bdudf of DOE or a 
DCS coatractcr in defase ctf’radiatkiQ dose dauBs or sints. 

• No infwckial wK perfam, supervise, or review rafatioo dose reccmstnictioas fa CO' 
workers, DOC ftcilftiea at wfaidi thQT were famed)' en^k^ed, or fa omtractors by whom 
diQr have been coq^oyed. 

• No contracto r wauboonnaetw dement wifl be pennitted to perfamiy tad fa crflsteral 
wok cm itefiatiofi doaunetiy program nqiport fa those rites where it is conduetmg dose 
recemstruetkm. 

• *iCey peraonnd” of the QRAU team iriB not have a conflict of interest vddi reject to 
mMiaam8^P»<d*^**Q”)^<”t<*'°**'fafa8^*>fa^oPprotectioaAealdi|ityrics 
seivioes dsewfae in DOE. 

• Eadi supervia<R-, dorimetrist, and reviewenmfl be requned to comfriete and rign the 
attadiedfam agreeing to abide by the riNKreieqiarements. The ftnmswfll be maintained as 
amfadde leccnds of tins prcject If bDOSH oonenra, these fams win dso be seamed and 
posted M a web page ORAU win aiaiidain fa rids project tides to fa ORA.U page win be 
provided fa fa NIOSH^OCAS and D(K, web pages fa ^ project 

• Afamidcnti^ingfadosfanctristafapctfamedfadose f econs tr ucrionandfa 
al^wrviao^ who reviewed and qsfKOved it win be attached to cadi dose recoDstruetkm, and 
prowded to fa daiinant along with riiOftbioy^dBcataketcfaes. 

AU aifaontiicts issued to suppmt ORAU B GSOiCVA wiB contdn a dauae to eoame that fa 
auboo ntr ac tof oonqfaa wntfa ORAU poficy (stated here) conflict of interest 


ORAU was famed as fa Oak Ridge Institute fa NudearShidies in 194d,8ndk 1947becaiiiea 
contraefa to fa Atmnic Eneigy Co m massion (ABC) to manage educational progmns in laidear 
sdences in Oak Ridge. <MIAU has managed fa Oak Ridge buritute fa Science and Education 
(ORISE) fa D(£ rixe fa estabfiahmeot of (^ISE is 199 1 . ORISE ccmducts programs in 
science sod engneering education; teric and ivffad researdi; ladiatiMi emergency respemse and 
dose assessment; radolt^oal a aaes a n ie nt and traimng; national security opecatioDs; health, 

safbty and oncagency management; and perfimnance qrstems. 

ORAU manages and provides radiation protection services, induding doaimetiy, to nufiation 
wrakers at ORAU and (^SE, and had preriouafy deme so at fa AEG Oak lUdge HoSfRtal 
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(dosed in 1974). CoDse^iailly, til ORAU penomiel will lecuie ttanielves fion u^mvolveaMat 
in tbe 4ose reccRDStmctiao process for dainiiiitt fixmi ORAU, ORISE, and the Otk Rid^ 
Hosphal. ORAU work wkhMOSH to develop t process fig nwiMgh^dtieedtinM (7 m of 

tfae ddc of die RF^ in t manner acceptable to bO stabdicddcn. 

<^(AU also conducts nwfietion surveys at tile Oak Ridge Y>12 and K>2S ftdlities, but does not 
p e r fo i mwDifctfaatagbctsoredab l ishesp<riiqesonia di a tion dosiioetrytB seBBi iie iit s,do8dBetry 
programs or reccffds at those sites. 



IND(nriDlJALD18aX)SlJ]ffi AND 

Anthony C. James fewpi^ji^ACJ & Asaociatea, Inc-pgiK Fttbruary 1(Mh, 2003 


BwwoBiP OB / Cqtw ctor qiy l ^^ 


$ae Cnnlnrtnr Onu khttle 

Dotiai 

PNNL, Richland Battelle Memorial Inat. 1988*94 Oiief Scientist 

Internal OoelmetiY Research 



Bs|>cttsriliieiiparticyari«0BAifiBgB0POBMi^fiB^;liitaflcMes; 

Case 

Data 

Rok 

WMin V BNP pic (UK Htah Coil) 

1889 

&(p 0 rt itansM (iM^ing) tor MsriM (Mona ndiaiicm dotirrairy) 

Hop*eRMI^vBNFpto(UKHV<Gourq 1993 

Eifwrt wftMn (non 1— for Dotanoa (mtsmal rwSillon <kMlnMry) 

Bamgilcy V Dow ChamIcB «t «i. 

1884 

riiniit wiiiiiioi (foeffMinfl] 9ii mir rminf >i[ rmfi—* (mnirnil ranaiinn rtnniimtrrt 

J«inMv8CEM«l. 

1886 

Biqwrt wfonw (torttying} tar.NPP UM^ DofonM (Mwnal ndWbn dotlmatrrt 


See also attached 1st 



A— in|iiii j^ |ifcj w iw pwy jpiJinlw 

pcBOtioai attdAv pneodnns* 1 ^tao aiRBle lacBie pQFicIf ftoM perfbmitti ormtowim 


leeoaitnMtiaa Av a cWoMt pmo^ loMiiH is m IMonn^ t ives to noiiss aqnclf tea 
perfboaiag or leftewim aQr doss leeoBiliiidiQni if I Imm acMias IB 09 ^ ^*Amis Oodadtal aaoB* 
lflitt^iBdOi^oi0flBbchaifof P^Cof aP^Boowtiactof iaddhMBOf HtfrtflBdossoMMioriwtt. 


TO mm: ’n*. = 


e Dr. RonU E. Fllpy, Wa8r*)Sttn 8M» UnherMy 
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INDIVIDUAL DISCLOSURE AND AGREEMENT FORM (ooittiaed) 

Name: Dr. Anfinmy C. James 

Eq»ert wttneu partk^tfoa (indadiBg aon-testf^lag); Ust aD cam (contlnacd}: 


Case 


Dates 


Rde 


Kennedy V. SCE et al. 1996-98 


Han&rd Dowttwinders 1996 


Merilyn Cook et al V Rockwell et al 1997 


StudholmevNQRWEB(UK) 1997 


O’Comicff et al V Boemg et al 1997- 


Short etalv BNP pic (M^ Court) 1997- 


Hall et al V Babcock A Wilcox et al 1998 


Eaqmt witness (non-testifying fin 
Utilfty Defease Ontenial 
ladiatkHi dosimetiy - noo- 
occwpafional). 

Comultaat (non-testifying) to 
Plamtifis* Counsel Ontemal 
dosiinetry - non-occiqiatiofia]). 


Consultant (non-testifying fiv DOE 
CoDtiactor Defease (mtanal 
radiatioD dosiinetry ~ non- 
oed^ational). 

C(»8Ultant (non-testifying fer 
D^snse (itttesBsl radiatiion dosimMiy 
- non-oociqMticaal). 

Expect witness (testifyinsd fiw DOE 
Contractor Defiw (intenial 
radiatkin dosimetiy - HOD- 
occqMtiooal). Case in continuation. 

Consultant to Defense Counsel 
(intenial radiation do^metry-non- 
occuiiatioiial). Case in preparation. 


Eiqmt witness (testifying for DOE 
Contractor Defimse (mtemal 
radiation dosimetiy - ncm- 
occupational). Case in continuation. 
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Expert wHneis pertic^kxtioii (leeludfaig ■en-^tcstifying); tirt eH cues (condiivcdf 


Cue 

Dates 

Role 

Aleck V EClewit Centennial ^ al 

1999 

Exp^ witness (testi^ing) for DOE 
Contractor Defense (internal 
ndiation dosimetry - occt^tarional). 

T(Aenid v Genenl Electric et al 

2000 

Expm witneu (testifying) for DOE 
Ccmttaetor Defiim (internal 
radiation dosimetry — occi^ational). 

Sdiwinger et al V Verizon ^ al 

2003 

Expert witness (^b^ly testifying) 
for DOE Contracttn' Defense 



(ii^inal ndiatkm dosimetry- ntm- 
oca:Q>atioDal). Case in prcparatitm. 


SlEned: Wtoeis: ^io/o^ 

Prfcit witnefli name: Dr. IU»BldE.F3ipy,Wa8ldngt(» State University 


3 
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2. Addcudam 1 iacorporates the foUowliig new paragraphs, MAXIMUM 
HOURS BILLED AND ABROGATION 


G-9 MAXIMUM HOURS BILLED 

TlieiicffnttIworicwee k iscoMideitd40hour». Where draimsUfficesraquir^ the workweek in^' 
becartcaded. During the fint fiKjrwceka of pofon nan ce under the eeMernny bfll fiw uptoa 
maxhnuinofdOhoiffB per week. After the mtial 30 period p^meatofmorediaii 40 hours 

per wedc fbr way rJesaficetki of emfdoyee must be aKwoved in edvanoe by Ifae <^tAU Technical 
Contact ie named in the offidel (MIAU Release. 

G-10 ABROGATION 

Dus Agreement estaUialies the fiamewofk under which business win be conducted with Oak 
Ridge Associated Umvernties (ORAXJ). TlieAgieeaientmsybcinodi6edmwritiqgwith 
addons, ddedooa^ and dumges by nutnsl eonsea of die parties Owlween QRAU Contract 
SpecuUst and Suboontractor vrith CDC-NIOSH approval, as requM to provide eohanoements 
portkma of or all of the mi^mal conteat in writh^ by atxogation. 

) 

The tmders^nedsclmowle^^ these duages to ORAl7Scriidtatk9o/Offo/Award7»5445 and ■ 
fiiByunderrtandstlna Addendum wfll be inooqKwited by reference into any auhcontiact award. 


NAME OP CONTRACTOR (lype or Print) 

ACJ t Aseoclatea, Inc, 

NAME A TITLE OP PERSON AUTHORIZED TO SIGN OFTKl 
Dr. Anthony C. Jamesr President 



:) 



Attft 1MaM«ki0MO4MT 


dcMnuUDV *H* ^^*****'^**tf ^ 1 1 lOfCDCWPOII- 



. _ (D8H6F8). 

IBT OoRVidenil SiMMd HmMi (MOai^ ROM A. T<ift LAonAeri^ 
Mnwy.CinptoM OH 48236. 


4878 CtiiMWB Pwk^. Cinpkm«6. OH 46236. 

DMHonorRMMsiy 
hffiOMli 


(DRD^ NaflonHIntlhjIiifBrOeaBRM 
ioad,Mai8MlMm.WV 20B06-2ML 


.Ro«d..PIHiuitfi, PA 18266. 


SpolomtatMfQhUteralOfy, NK)8H,318&ManiBom8iyAMnui.8pehM6.WA 96207. 
and 


F td f rt Raoorda Cwtir. 8180 Ba rt ayrm Prtw. Daytaii. OH 49439. 
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(Ml m •!» occaaiaaal/ leoaM at ooiMctor iKm a ifeidta* n <lMloi»d. iMt oilactad, 
•ndmiatiwIMi. AMotcnilaGtardMiirtMnHiMAia/klinWHMiiMimcurnmlly 
loeiM It mliMi upon laquwl IB (hi lyiMni inmigar. 

Aha. oecatlonKly dia may (a iDcaid a ttM (kHm ^ goMoaing iiMiichin ilMra 
aiMlyaaa am puioaMd, dad ooiielad and npoitt mHn. A M ol (hill (halliM (a anlthlt 
uponiaquiMtolhiayilininianigir. (Maimirbaloalidan^illliaiaMahttnlliiva 
an adaqum dadiiGutlly ptognm and «ia ooMionlng rataoRhir mult fihan tw data to 
NIOSH ordaalrey MMkM IdanIMan M (ha oandutiot o( tha pnitct 

■MMt^lainlQiS^pIt^inthdarandtplaM^nwda dwt aid damapi da human hody h any 




MUfOtodC SQMtK 7) IfUtlQWllS (RRtiA Mtd fMIUMi) Md tHUlO0Mi6 flOMltK 9 
fato‘«ooumulithgnoi»eitdBCMn ■■■<■; and fl)ch wii tgi w iBiiw’ il i»Mi i n i u i l iig ■gw H . 
Alwlnoludad«atioa> lwi i> M iwlawti»ganawl|> iip iili iln i><d>ohaw«baan>#iclidai 
oonltalgraupa. Wuri wi ■ ny fc ^^ hytwOipartmi rt ofBiwgyaiidlteprwiiSiiMor 
aflMolM ttid ftiir cofitvclQiv afa alM kidudiida 

. Pt^^tealaicwiaiaiwfcHicylBlojy rawjfciy^uaaBonnaifaa, 

uriwitiatfacurt>,X4<|fa>fmdteihlitBtyt|wiffioflMytoicdmilialflaoQwtet ina0Bal<iiabB^ 
fisnnai btoad lait laaowiai haarino laat laauAii tanking hjatay, ooGUfMtfoaal hliiloriia^ 
piwAKB and fluiraat ampkiymart laconla. union nwfl&aial^ noMJa. drhar^ tsanaa dab^ 
oncpi^aip aaoBBOon f wiwauw raaaiiy laonnaBiamnaiiaaiiv an ann^Maciaia 
mcorJi In thh lytln. Tha apanMo typaa of laooidt oodactod and iiiaticafc n aia ilukaiia'iai.1 
by tha mate of tha MMdual «Mjr. 

: PiMo HatiaeafviBa Aat. Sactfon a01. *lteavah 
' ~ ' Vand Ha^ Aob SaelM 2B. 

^^BU^&aoqcnriftaMafalMwSafBiy 

Aat of 18^. Sadtoa gW. ■naiaarotf <90 UAC, 961). 

CUDBfitltf^ flt i iM aacartadoutundarddai yrtwi awitoaiBluata m ortal^andiiBrbldi^of 
oasupaddnai^ nMad dbaaaat^ todatwaiinadiaoamaandpnwandon ofoocupdfcanlly 
laliladdhaaaaaaBdlBlaadtaaaidtJlurapiaaandawofooeMpaionalyfaialaddfcaaaa*. 


MMvSialiinSnin to a variBad irapiiy from 6w convaariofMl oflioa nnria at fw vattMi 
faquaal of dMt ladMduaL 

Porttona of raoento (nanBa aocW Social^ nui*or fhnmiai, dala of faMw and laat knoiwn 
addraaa) may bf diadeiad to ona or mom of Ilia aoanai addetodltaffl flnaa Mid h 
* aa a ppd ca bla. ^dmi^ybadonalbfobliMivadalafinlnaflofimgaidhigan 

kidMd u af O h oa llh I tal i a and laa> known addiaai, If 9ia lotaeaa dalan n ina thatdn IndMdual 
la dMd, NIOSH mair oMrin daadi oodMoalM, wMeh mala tia oaiiaa of daoHi, ftom ttw 
appioprtala F ada m l. 8^ or loaai agancy. ddnlndiilduif la aim; MO^ may obtain 
■imiiauon on naam maia nom onaaaa mpaaiaaoi on nai Known aoonoa n omom 
ccBlaotlialwMJuollora haaHiitudyortolHfcrfnltnofhifofhaaihindln^ TNa 
tfdennation on taoBi iMua enaUta NKMH to I 
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Mracy Aa NMto 0MIUI4V 




MumeouTim 


taWad moiMy dr nmbUty k OGCunIng. 

In «M MMit of HgMiM wtM ta dalMnt Ic 04 ft* D^MtlnMiit, iny compaiM cl thd 
Daavirriwti w My aniployw ol «M O^artinnl In Nd cr Iw sRIdU o^NHly; (d) •« UnM 
SUMwIwm M OMdrtmntMMiikiMM aw eWm, VtuecMMil, h MytodtacayiAci 
IhninMiMnnnotltinDnpnitiidmarniiirnUncoinpnmnl K orMnnYDnpnilnMn l ninp I nii n In 
hid or lar MMdtM eaiiai^ Ntim *M OdputiMiit of JuMm liM inM In nnnMnI HKh 
■ni*w *ir aomfl*, In 4djM« d eWm agMnl fa PiMd HddMi Sontad bnM upon in 
MMduari manlnrdr phyM eoniHan aqd aldM Id nan driMn bacauoa of dolMaad or «a 

Pi d i in lldMliSowjed> mo i<Wjel leii «*diiel»lii* il duHdly ln dii»md|rlanidild lBllii 
OspsfftMfilof pravUM 

tM MKh dtMkaiM to eoiiipilMp m putpoM fariiMcft Vw raooida «Mi» cgitctad. 
Rpcordi «4itet to ttw Prtoaoif Aot ■!« dtootowd ID pitoite flnni fcr daki «n^ Mtantfo 

MBOOrtMlwiBM. fWWfltow y «— M^arMafMMwkdalaMWrfHnHiat^arBinMiwrwinw 

Mwtaifc T ltooonh«ctowp«B3fwlLgnJ MtoD^i»widD toto r^oirty l^ 
oon^totoiL *nM confrMloiD DM vDcpjiMd to FMlntoto PrtMQf ActMifBSuDftta. 

CDitoln DtoDDIDS Of DMpODUMD DlD|f bD IDpOf|Dtf IQ SMtO Mldtaf lOCll hDD0t dOpDfOlMBto 
wtwm <te hai D togato oanHutad MpoOng pragnm far cgnimunlcabte dtoMMD and 

VWWn pilmBOa IDT VM OOfmDMilMV V mD IpQMlDDDfk 

In til ■ nnl rrfttoijtolnn hilltoiil nifii nr|iiiit nf mTTTT. tTi TniTlli nii| Itirlnii iiirti 

MCBrtBiDitoi m DdatotifcliOfitocDDDDiytolhDDapDiimitol f i n i n iD nrt teftD 

tjapsfliianc Qi mDODv 0 (^DOD Of dm D^DBHVf vRHPO OppMpn^Mi lO OnaOM DM UOpDMffHf^D w 

J dii^ !■ II ii Mfc Ih ■ - - a. - 

anaoBVOQT iDpraainimo dioowm piwhdn mionsioouMiaoon^DiBM aMiaia puipoaa lOr 
wHoh too MCQfdi toDW ooioclMl ThooNy^pooofHlptotoopfocMdbiSDtoDtMOSHto 
diAoiladlloMqiidatdid: (1) DnfNMMMt of D oubpoMD totuob to on onplopir to piovMd 
M toaanl MOnMOoni aito (IQ odntotokiPMOODMh Moianto to oMito Doooooto ptacoo of 
DMp^oipfnont ond MtawontintoMMfQn.toontoDnd fototod oontotiBtotoiHofioDpilMtbii 
DBi^lM'farftiuMtoqfln ^i^iillftD iwWDMabliiBitolytMhDill to^andffl wNn^^ 
D0oinot ofiiplopo^ ^ ninDopDiDloiotooMtoiDDooDoto ntoaDnl Mbnnofloiio 

PlictoWM fwpy bo fftpfft Iff WOftH ofittowwwtftQ iftttfBfWTt(M?ffW ow ^* * ^ *' *'*. y"f***i 
oflopoMtoM DpMDiiMnl ItoUotDi Of otoof Podml Of 9toto octofiHil^ biortof to ooooniploh too 
Mllorc h pMipaDi tor which too Moorto DM wi o B to d Tha rnlM»iiiMlny lapaanhiii wuM 
T** ‘"“"fSnif "TTry V ’iilfi ftt flnr UTtirltily pn'Hn* -T*frf iVtinl 
mutohaww JM wi n inctftiaHha ia aoawl>a w* dMiaaeu»%pweDdUMiWtopfOtoet 
canfldiftfDitoo 


T*^*— *’*‘"0*" TTYlnTrfTl^ltn 

Dap art me M of JototoatebDoiDdlndMi f i i iln to gDlgtotoytercoi n poi i oDflonpDymiwtotetoD 
unniuni wefkaia or Owk auntoem. 

• Racofdo imy'ba dtootoaod by CPC In oonnacOon wtoi pofeOc haatti DdMBoi to top Social 
Soeurty Aitoilrtohailon tor oflonoo of tocatoig Hbmialton to aoeompM too MDODfch or 
pregrom pupooDO tor which tow MooRto WDm oolooMil 
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Prfl^ 




aiDtwam ^i^nM^llf Urn, art Urn, mafinr wnd pfhlout^ microflw, mkrolloh*. 

Mid ellwrfiM M apprepiMi. 


• Nm.aHiBtiMlmnibM.plintnMM.andyiMrliitod«rataiMorttwlndieM 
TlDrMMfieoidtftMnthMtysim. ClhM i <WBv<lriw<twd>Mdtdiaidad 
fMMnti doWM. 


I'AMttBdaditefV Aditib«MteftMmMGulyp«kioftliittBdtooonMurMufhorizfd 
MQMttotlwayatMn. AoMwl>irinlidttorty>lmlltdtiunTttMOfptiy»ic*Mi».tclMitiK>. 
fMMkiMM. tnd dMlMM M^poit Mor oonlnelDi*, » WJlMited by Sw ■ywlMi 
managM to aaoamipNdi ttia «MMl piwpoM* fanaMeh Iw dA ki (hit ayttem tMM bMA 


2. SHrittLfiifttMdC HMdconrmcofdaamlMpthloGkMlcifalMbilriiodcadreciira. 
OuMd iMvIca In buUngi pRMkiw pcfMning of vWloM. Tha Mtod MOOM, Mourad 
oowiputr lootB coniiinalN MJngiJohMi Mid mi MMfti aa rt ap rinfc lM |y i rt M !i . CcxnpulM 
twrnlnidi Mid auloiiMAid noMdi wolooilMl hfMxrad mmi. BadmilCMrtHntniiifln 
dawlcM w# In opMaBon at ffw FadCMi RiooMi CaniMi 

a. PmniiriiaBl aafcouaidg Dataaaliarapaaawoid pr olBgladand/loraneiyptMl. Pndaotiofl for 
oompulMi^ faeofda ho ti on fia m afciliama and fit CIO L ocal Aiaa M ahioik Indudea 

pfograniRtad vtrfHcalflRtf waH marldonBnoaaonooclaandpwawQRijMoriD lojpinQ on id 
lhaayrton\ mandafevy paaaNoal chanoati Imftad log^na* viruapnoltcftoRi and uaarrf^ila/Ma 
att fb u la laatrtcflona. Paaawoid pratooDon hnpotai uaar nama and paaaanfd tag In 
racjuirafntnti to piawant unauttmtaad aocaaa. Caidi uaarnamalt aaiionid ftnaad aooaaa 

• — * - -»■ • ^ - 

1^1 ID ano onvcwIimi MavynQ mw v ooimi Bnanirig. i im ww luuiawoHiy 

bactoppaicadiifiaandWidtMaiiaga in a ntOfil a ii fttraaaaaB ir idhaidfaflahB M ia N ilbr 
baekuptMiaa. AddMonaiaaliiguafda may ba baft Ho Ilia pregaan by Ilia ayatanandyatai 
wananM bySiaaanaM^artiailila. 

^^*^^T1*^^^t^■■*^***"^^*^*^^^*^**TffT^*^‘' ***"^*^^ *"*^^**“***thT ” 

nM wagarpilorteinaM ng djwlo auf aaolda^ Whan jndMdua^ y WpiWad d a la aw Hl ng mad 
in a RMcn, admitanoa ataMhargovanfimant of aonaactMaHa it mafelciadto apacipcal^ 
aUH i otlaH pamonnaL Pi1iia^AGlpfOiililonaafalnahidadlnoonaraQia,andltiaPra|a6t 
OHctoT) w nfca ot ofloam and pwjact o dl oam oaaraaa cowpdanoa Hbi ihata laguimmaHla. 
Upon eompfadon oftia oonbaot ai datoaM ba aiSwr laiumad b COC or daatroyad, aa 
apacMlad by dN oomraot 

4. jBBliiniiMIgDAiMDW TbtialaguMdioiainadabqyaMadayaiDpadInaoooi di ca 
vidlhCtiaHM4B-13.*flaiiguawifigWaoordaCon|[|hadlnflyalaaao>Waco«dB,*ofttial»f8 
Qanarat AdmWabalton I jla nu at and Part 6, "Amamalad .b fc rma llu ii Oy a l a m Saeurty,* of tie 
HH6 inftKraadon Raaouroaa Mwipamant MamH FRC aaaa y uMi l a ara in co m pli c a aMi 
•tiTfift railafU rmparty M Mi apa m a n tnioiaaln r i Hitin h ajil M l nil W taa anrl rtamnli Data 
maHalnad In CDC AUM mi’a ^o aaa fi^CanHaw in maiy l aiiflaaijh Clm^ 
Appandbf III. Sacud^iafMoaidadforMbniMbonoQlacgoiit pfDoaaabiQidininaaaiof^ atomga, 
and diia a ml na aon In gariiaai aappod a^tw n a and ma(of appI n Ho B a. ThaCIOLANa 
cunwilly opante undM NawaN Nabaara V 4.1 1 and MO tn compldnoa wMi 'COC t ATSOR 
Saeuriy tandnda IbrNoval na Sarvaia.* 
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MJm 


B^MaUBajK^ RKonkanmMiliMdlnaomyldrihnigrMnaftM'thadiiMof 
lh«*idy.W«eiirt»lrM««iirttpBitp*dii^Bwe iidiC«ii^'^ iioloii gyn«^ f a r 

ilwndh|iaMdorinaixoiri«Mii»«wCOCRna(liCcnMadiidri» OkpeHlimlhaih 
■nckid* amlng eompulw liV*i <nil burning or alnddkw paptr iMMlilt. 


: Pi»gMm l il n giiT n nlOllteir.OMilnno*Sun«g«n r i i , 

j.'ndiWWMXDgHEFaibWMbirtkiltliirOeoupMhmISMy 

nu IMh (MOaH), ItabM A. Trt Laboratoilw, Rm. «IA. MS R11. 4978 Ciili>ig]|a 
PDkMK CUMbrab, OH 4S22B. 

OiHlv, DMHon ol OIMM giucin (D«>% biHUb tor OcagiMlond 

SriWr ml Harih <MOaM, BMg. AL06H An. 322, MS m lOH MtowAlb RomI, 
Mnga«gMi,WV 2a8l»3iae. 


an . |-%|| , — - - - ^ ■ 

RHlnlgp0HiBn( umWgGno 

LAontaiy. raOSH. 826 CflOhmw Milted PKtabuigli, PA 18230. 

Djwc^ . SpolanB n iMw rt i LMwntory. MI08H. 316 E iHamgonmv Avanue. apbliA WA 
68207. 


P i**fi y pp wfln i ttpf i hpffgvWrt ly OIrteior NiOoMllMliulklbrOooijpttfOMfSiiMyind 
Htilh (M08H^ BUo- HHH ftikriOH, MS P-12, 200 Mpandm/^vm. 8W. 
Y M ik^b a . D.C. 20801. 


: AnlnJMclM0myliwn<8fioafd«0i>iibPUthlmtrfflrtitf0>lfby 
RsOUMiMikipOnOAlIMfltiHMUO 

drtMili losnM or oflwr pwttfo idinORoritan. IntfiMMliiiiliodoiiotdppMftipfiNniiiuit 
••mt (l)M6niliMMMdmqiiMttoMiVyfwlrllMillKor(Qet^1lwtttv««0w 
ta*0M«HycMtoto8ndfN01lwundnM«iilttwln^^ 

■o^uMtanof ■ raoQiri ptrtiMnotBHitaMdiMlundwMMpniMMi be odnlRil oMrae 
undirOw PrtM^ Adi autRMtte a fObOOO 6Mb 


Anl n dM du ilaiheHiquMimoMfceteoafofepBfte nwtf Bi iie ooriaaNdla H iePMiia ' 
nquMl 8 made. dMignali In mMm • iwpomMs rapiMMMlm MhD to vvihi iB iMtav lha 
^HHnftifnilha ***1 ****'“^”^***‘^***— ^^***^ *^"^*^^^^^^‘****'^**^ A 
hdMdiM ii« to gmM dtod eecM to • iMdM Mart V •» ayiiiin RMMOV 
dtoarmlnto dtoot aooaw to ml ■to^ to toM fl^MW aftooC m ffw wl#Qt IndMdMal. 

TtotoleitoiQt ito in e i m mutotoproActodatoiifto U M l lngmtotoiaoii; <i)fUifNnia;(qilw 
■ fto i ni d m toadeto0ndptoMcf6to<ludy.flBW«iB;end(8)itoiur>ofltoqtoi id aniM i BortoJdy 
to wMoh tto raquMiar parthfpatod. 


. ■mnoilM tfnHnfOMtflWi n egma tori ahom iiatoa 

itoMtoHy fpeelV Ito (leerd eontonto bang aouoM. An soosutong af dtoctoauPMltiallMnfa 
beennmtooftienoBrt. Omy.wytoixqttotod. 


: CoitoettttoofllGWilOMiaddrMiaptGMedundarfiiilKD 
.... wnoiy w laopiQ ano apaenjr Via aaoinaRiofi oaaig oowawaQf 

I aedm i<wght. and ito laaaona for faquaatoo gw oofiael^ along vAh 


s«r« 
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MnrAaS^NMliaMIMKT 


•uppeitina Mbnniliin to ahm how ll« imni h InwounM, knompMi, imMy, V 


m VWatotuiMnitolonltobM«dtaiiiFadw«8totoandlecto 

MHBBMMUfONfMMNO wOfR TIOWMMI nOnlWKN 

i«eliMti«<*»c»>omto»toiWiMtoriiiiip>Bm» » wi<<»Niwwrpo»>Mr 


MRtMy woofdB 

Ap p wp riiHairt»MolPr> Wlcl i Wtolrtiion Dtptminli 
Appraprt* SMi Mvm% LMw 
ApiMQprtM* 9M Qovtnmart QMrion «£ 

ANMnai Pi|iQSM (VlMibvl^ tecW SinloMi Mtdtari SvvIpn. 


^ppwpiliii HilfllM union meordt 

^pp w piliixoi ii tMypywiflft flrmiplBymimftcflW 
CofnpWQT oniB nniwiBS fwofto 
AppnptlM Ml VW «MMei CWqm 

Ub imurmot cenwiM 

fWhifrt IMiMniinl Bsud 

AiMfuilng^lioRiw 

Aim InM TMna Pocli 

liMhg Uii CcrrMn CM (a& PoiM 8«vtot) 


cohort ifwwbf 

A|)|pnprMt looil MiMPilJcr (oMIumIm) 
8aeM Muri^ AdMWMlofi 


«er« 
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Attachment J*1 


C«AU 

CONHDENTIALrrYAOREH^M 


IMicussioiis between our rqpveseotativts indicate ***** fl is intereated in 

providing ORAU with the te uy o jary pro fe win n nl acrvicca uodar Tnddmtc Qnantity Term 
AgreemeatNo. 7-S445. Since ORAU resources omitain ooniSdeDtial mfiinnatini, we ask that 
you agree to tiie IbDouing. 

1. AD data, aamples»nist^als and/or o&erinfimiiatkNhndiedier oral or writtoh 
adiich are diacbaed or made avatlabfe to ft A]»w>Mi««»a ^ (Drecify or 

iadarecdy* be treated as confidntial and wiU not be disclosed or made 

awllaW^ hy ^ !ne._ nr ittdfcggalv in ■wv thinl nartv rmr 

used fiw any purpose odier titan to permit bosiness and/or tecbiical dbcussions 

psagiqih four of tins agreement or as provided fir in tile fburexccptioQS listed 
hereinafiminparagrqilione. All data, samples, materials, or otiierifjpltcaUe 
written or oral intimnation ahaU be r^arded, to 

oature. If eonfidential^prieCaiy infitfmation is eonve)^ orally then 8 conditiMi 

nfftftnfidanriwIlvdMn apply ^ Inr. affhwl lirh 

ewnfifiant jal itrfiwmntvm ^ 1 0 uniri^ — yj earm In ItMiillmg and storage as 

' 8 for its own confidemial and pro p rietary 


to preserve the eonfidenliafi^ of aU such data and infmmation nd agree that surii 
dato and information will be made availaUe oofy to tiioae of your asaocttfes, 
partners and wrolovees as shall have executed a NON DISCXflSlJRE 
AQSE&MEtiX in Ibe indMduals name direct^ wM ORAU and have a legitimate 

^ ati tiaogs necessary to oUigate such associates, 

par tne r s eg employees to maintain such infennation in confidence. Your 
oMigattons as to wicfa data, samp lea, matoials, and/or other infonnatkm under this 
paragngfo shidl not eidBiid to aiqr dim, samples, materials, and/or otiier 
lofonnation wddch (0 can be shown by ACJ A Aaandiitm tn *:-,, have been in 

your possession prior to tiia tec^A tiiaeof from ORAU or (iQ is now, w henafier 
becomes, information in the public domain through no act ot Mhire to act bv ACJ 

n* attyOrty^ nr f«n 

non-conSdcntial basis from a thkd party u4io did not itaelfaci|uiie same, dirroUy 
or indirectly, from C^AU or (hr) is fadepend e ntiy developed separate from tiie 
activities undeitakmi pursuant to tiro Agreement 


2. All written and oral data and informBtton.aity samples or materklsfrimished to 

ACJ & by ORAU and all copies, reproduetiom, and portions 
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thereof shall be and lemam the exchiave property of ORAU; and agteea jnonvitfy 
toddirertbeasmeto ORAU iqKm nquesL ACJ A Associates. Inc., f urther agrees 
not to malfe ai^ ana^sb not requested by ORAU of angr data fivedahed to ^£JL& 
Aaancktea. Inc., bv CHtAU HOT to nenmt anv flurd Party to do SO. ACI ft 
AwivAa** also agrees to proiniidy dbcbse to ORAU, widiout aiQr 

r estrictions at ois me thereof all wlt^ data and infcnnation based on, or 
derived from tiie use of ORAU documents or oral iidbrmatioiiof ai^ nature. 

ACJ A Ass p>fttate«, ine obligations under this letter agreqn e rt Aall fonaiii 
efibetive for a period of six (6) years fiom the date of r ece ip t of the sutigect data, 
matoisls and/or other oral or written infbiination md shall survive the 
te mi Dation of any other agrecmen4^ri>e<ha‘ in date priw to or after this letter 

employeea, and ORAU. This letter agreansn tdiall not merge with or be 
t« Trai^#id nrmp««fadlT|fairylnhireflgreemgrt hel wg n ACT A Awn c ialea. 

ORAU.”^ 




4. 


sairyles, irwtwmla and/or other itrfbnnation received hReunder if such diaclosute 
is ni^ pursuant to a goveramoital m judicial mandate, provaied that ACJ A 
Ay^x^fflieg . Ine„ dsUl havc givai ORAU prompt notice of such prior to 

tiwsubnusHonofsaid data, samples, materials, and/or otiier hdormation and, 
IMOvided fivtlier, tiiat ACJ A Aa^ iiaa*- Tnc rinQ have taken no actkm to 
p rev e nt or mtcr fere witii efiBxta ORAU might take to intavene in any such 
jKooeeding or to odmwiae prevent soch diaclosnte. 


5. 


Notiting in tins agreement liatl be understood as gmting, caqiessbr or by 


ndbnnation or know-how of ORAU. No prtmit license, immanity mother patent 
ri^ is hereby coatened by inqtlic^cm, estoi^id, or otheririae. 


ti. Eadi party shall perfbnn its oblrgationshereiaidcr at its own costs. 


7. Inno event dialleftherparQr be IkUe to the other ibr any ft»m of indireet, 

^Mcial, or oonseqnentU dm nages ariamg out of ensuing business activities 
vdiether audi liabQi^ shall siae in oontcact, tort (incliiding n^Jigence), strict 
liability or otiierwise. Tbs parties adawwledge that monetary damages be 

inadec^ate to protect ORAU against breach of tiiis Agreement A£L& 

Aasodatea. Inc., agrees in advance to the gnatting of injunctive or other equitable 
lefief in ftrvor of ORAU without proof of actual damages, which msy be in 
addition to *>•*^'*1 Aimagwit tor br ea ch of tlri!i agreement. 


Tins document cemtains the entire agreement between the parlies and stqMrsedes 
any previous undastanding, c ommitm ents or a gree m ent s ; oral or written with 
rciq>ect to the subject matter faereoC h doll not be varied, cxc^ by an 


8 . 
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mstnimrat in writing of subsectuent date, dufy executed audiorized 

r epr es ent a tive of each patty. Ifaiy of tlie provfakug of tte a gi c cmcul arc found 
unenfiMGcaUe, sueb finding not lelieve die parties fiom M con^tiance with 

an other parts wdtichriiall not be afEectod thereby. The validity, coorinictioa, 
scope, and p eri w m an ccofthis Agreem en t shaO be governed ly the laws of die 
State of Tennessee. 

If ACJ A Associates, Inc., is in agreement please indkale by ugning, dating and 
r et u riMBg one copy of this letter agreemeid vriiich is being submitted to ACTA 


ACCEPTANCE: 

OAK RIDGE ASSOCIATED UNIVERSITIES 


JofanE. Bennett Date 

PtocuRnmit Manager 


Aasocktea. Inc., in d upl ica te . 

AGREED AND ACCEPTS THIS 

d ay of 2002 

Typed or Printed Name and Tide 


Signature 
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Attachment 


Oak Ridge Awacfated UaiTerritiee 
Sabcoatrad Tenu A C 


?ART 5. ms SKCnON K APTLICAILE TO ALLSUtCONTRACTS AWARDED UNDER NATIONAL 
mSTITUTE FOR OCCUF AnONALSAFtTr AND HEALTH (NIOSB) REQUECT VOR PROPOSAL (RFP) No. 
IMl-N-PIZtl 

PART S.A AmilCABIf TO ALL TRANSACTIONS 
Mul TITLE ANDADMINJ5TRATION 

Aay lad^or idereet whiA is Mgaircd wdcrlhe koDi tUi AgrwoMBt RmU pM» dinetly froa Sdler to ilie 
OovenuBeat CompanyihsllmikeFqaMattBaderftlf AsmnuntRoai tedeadvaBOodbyttieOevanuBciKflid 
SfrMdtQbeadviii^byN10SH.iBdiiotfraaittsoiraiueli. AdnfaijsirilliaicffttiisAgrmatiMybetriniiftrred, 
kt ^4iole or k part, to NIOSK or to da^giMi(>), Md to the c j rtait <£ nteii tnaefiv and ao^ toenof to MIcr, 
CoapaBy ifaaH haw ao torkcrre^ianHlkiH hereaader. 

S.A4 INCORPORATION BY REFERENCE 

ThtoAfreeiiicatkcotpotitflsecilikprovitoNiibjrreRreace. UieaeiiiioUsaadelaiisai^yaslfftcywcreid 
tofftktheirMitireQ’. FflrFadflnlAcqBiftthiilk|Blkian(FAl^pniridoaikGorp(nudt 7 nferB 6 B,''CoBiractor” 
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Attachment J-4 


Summary of Cybar Saeurity Raquiramants for 
} Outaouread CDC^ItOSH 

SofUMW Ptw kMwiwm tef Pof R«coii»lnie>km Protect 

InondertoaswrefullcainplianoswKhallaiiplicablefMecal mgiilationi for cyber 
Mcurity, It is ORAU*8polcy that web pages and Other onNneMbfmatlon, applications, 
or services must be hosted on an ORAU secure networlc. Ail software devaioped under 
the su b contract must be de v eloped under one of the foltowing scenarios: 

• Ustribiition media such as floppy disla, zip disks, CD-RCM or DVD^OM 
formats to be irtstalled on indi^ual PCs. ORAU's staff wril work wtth the 
verxfor to supply the required disclaimers and owner^ip information. 

• Inslallatlon/hosfing on the customer’s own network with their acknowledged 
ownership of responsfollty for rdic]|1)erseGur% protections required by 
afiytlcable regulators. 

• InstfiMsrtion/hosting on an ORAUrtetwofk with ORAU accepting all cyber 
security protection requbements 


The items below refer only to software (databases, oppHcatiorts, procadure code. DLLs, 
etc) and assume that uHimato installation and hosting will be on ORAU’s network. 


D 


1. Three maiDfiiia riaiieiiiBntORAUriileg. ORAU’s PronramPliBcliir or daslanated 
Prpj^ Manager is respontibie for primary sponsor/Cfisnt interfoce and for planning, 
review, and final qualify approval of tte software product to meM the customer 
requirements wtttiin time md cost ceilinga. ORAU’s Computer Protection Plan 
Manager (CPPM) for CDC-NIOSH Dose ReoonatrucGon work will be PhH Wallace or 
his subsequent designea The CF^ is responafole for initial plan, foial review, and 
certification of security components of the software. ORAU’s Custom Applications 
Development Manager (CAOM) for this project is Phi Wallaoe, who Is responsible 
for tire inittai plan. In praoesa review, and final quality apiKOval for technical a^)ects 
of software davetopniant This encompasses adherence to COC and DOE acrftwBre 
devefopment guidefines. and the ability of the software to operate oorrecflytefticiently 
on the ORMJ or CDC networks. 

2. Priffftft^pp McteiondeveioDmBnt Development of or charwes to custom written 
software shal not begfn until requirements, design, and securffy plan are reviewed 
and ^proved by tel three managers (pr o gram, ^PM. CADS). WOrk wifi be 
perfomied under a written project plan andfor requirements document. 

3. Access to devteooment for ORAU hvafoeesa review . ORAU CPPM and CADS will 
be permHIsd to review production code during development to perform eecurify 
certificatione, risk asse ss ments, or ee cu rify audita. 

4. SuppItar’aPOC. Supplier wilt dealgnate a Point of Contact fnama. phone, fax, and 
email) to raaporte to requesta for aeeurfly review or rrwnltoifog. This Point of Contact 
will be asked to provide assistance in meetirtg CDC-NOSH and ORAU policy 
requiremento, 

5. Staler wfil prcnride Cyber Sscurify Documentatio n to be approved by ORAU's 
CPPM. (sample plan wW be available from Phil Waliace) which covers elements 


3 
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currently Usted in CX)E Notice N205.1, Undessified Cyber Seorty Progiem; 
N205.2, Foreign National Aoobm to DOE Cyber Systems; N205.3, Passwnd 
Generation, Protection, and Use; and al aiiwequent regulatioro. The 
documentation must be accurate and updated under ORAU'e change management 
procedure for stfiy modHIeatione (add, deieto, edK code). 

6. No Ive data deeKirrated Business SensKNeorPilvacyM-Protecled may be used 

supplier for davelopfflent or tss^ purposes outside an ORAU nebeork unless a 
specific data protection Irian covering al aspects of ORAUs cyber aecurlty 
requirements la executed in advance. ORAlfapfoieGt manager wIR provide non-real 
teat data or instructions on how suppler can create teat data. Testing performed on 
an ORAU network can use copies of Hve data. Data must be protected at all times 
from abuse, mieuse. theft, or fraud. 

7. Supplier rrsjst follow ORAU'aCT-l 00 poScy regarding software developmwit. 
inducting password giridance and ooniputaraecurtty training reqidremairis for all 
mppHer empicye ea who have a cce aa te a y st o m a devoted to ORAU work. 

8. Personnel with acceaate the aystema ordata contained therein must be 
appropriately soaened and trained. Thek eooounta reid access prfvleges must be 
documented and responafolity acknowriedgad in writing by each admtnlatiatDrAiaer. 

9. Ail Sofbrare developed undartiriscontrect must beooma foe property of ORAU aiKl 
foeCDC-NIOSH. A copy of the orklirrel and aH versions of the soiree code and 
current solfeMare with appropri a te documentation must be provided to Phil Waliaoe 
fbr processing. 


Csber Saciirily Requmaeoti far Oabouroed CDC-NK)SH Softeae Devriofafot 7-22-2002 
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Gerstell. Amanda 


®rom: 



Subject 


Naimon, David 

Thursday, October 02, 2003 3: 10 PM 
Neton, Jim 

Eiliott, Lany J.; Sundin, David S.; Homoki-Titus, Zeda (Uz) E. 
RE: Tony James Issue 


Nice wotk. Jim. And nice work. Uz, in getting us die iegal ammunition we needed tor this. 

Original Message — 

From: Neton, Jim 

Sent: Thursday, October 02, 2003 2:38 PM 

To: Naimon, David 

Ce Bllott, Larry J.; Sundin, David S. 

Subject: Tony James Issue 

Dave, 

I Informed Tony Jamea that NIOSH would view Ns participation as a witness in the Amcbitica legal proceedings as 
a conflict of interest If he were to testify, we would ask that he relinouish his role ae a cu nt racied consultant to 
ORAU. As soon as I mentioned this, he immediately said that he would notify his contacts in Anchorage that he is 
no longer interested in pursuing work with them. 

Jim 


D 
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EMiott^Lart^ 



Subject: 


Naimon, David 

Wednesday. November OS. 2003 12:46 PM 
Neton, Jim; BRott, Lany J.; Sundin, David S. 
Herbert Nichoie L; Homoki-'nhjs, Zeda (Liz) E. 
Re; Request on CMiflict of Interest 


When Liz researched the COl issue related to Tony James, I'm pretty sure that she found 
the the FAR had COI requirements beyond the individual contracts. So if you'd like to go 
further with this, I think you slight be able to. I'll consult with Liz when she calls in 
this afternoon, but please let me know if you'd like to go further as a policy matter, and 
I can try to find you legal support. 


Original Message 

From: Keton, Jim <jfn20cdc.gov> 

To: Elliott, Larry J. <ljel@cdc.gov>; Sundin, David S. <dss2gcdc.gov> 

CC: Naimon, David <dhna0cdc.gov>; Herbert, Nichole L. <nls3@cdc.gov> 

Sent: Hed Nov 05 12:38:12 2003 

Subject: RE: Request on Conflict of Interest 

I spoke to Dick about this issue yesterday. Since ORAU's current contract with Auxier and 
Associates did not include a COI provision, and the contract is specific for providing TBD 
development support, they would like to allow the two Auxier employees working on the 
contract to complete their tasks. John Frazier has not and will not be working on this 
contract. Once the TBD work is complete, ORAt) will not renew their contract with Auxier 
and Associates. ^ For future contracts, ORAU will include COI provisions to prevent a 
reoccurrence of this situation. I have asked that they run this new clause by us before 
they incorporate it into their contract language. 

ey are prepared to do whatever we ask of them, so if this approach is not acceptable, 
let me know and I'll relay the message. 

Jim 

Original Message 

From: Elliott, Larry J. 

Sent: ffednesday, Novauber 05, 2003 lli3B AM 
To: Sundin, David S. 

Cc: Neton, Jin; Naimon, David; Herbert, Nichole L. 

Subject: FW: Request on Conflict of Interest 

Dave please check with Jim/ORAU on status of Auxier and 
would like to send letter reply by early next week. Hill need legal review and comment. 
Thanks, Lje. 


Sent from ray BlackBerry Wireless Handheld 



Original Message 

From: Sylvia Carlsson <sylvia6acsalaska.net> 
To: Elliott, Larry J. <1 jelficdc. gov> 

Sent: Wed Nov 05 11:32:46 2003 
Subject: Request on Conflict of Interest 


Good Morning Mr. Elliott: 




How long Hill it take for me to get a response to my request 
regarding Dr. Frazier and the conflict of interest issue? 


I also would like to know if that letter was presented to the 
advisory board as I requested. 


/ 
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Sylvia Carlsson 
• (907) 272-5620 



<http : //promos . hotbai . com/promos/proniodil . dl 1 ?RunPromo&El~hotbar%5f element %3bst% 
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Qerstell, >Uiianda 


C ^rom: Naimon, David 

mt: Monday. November 10, 2003 8:31 AM 

,o: Homoki-ritus. Zeda (Uz) E. 

Su^ect: FW: Carlsson response 


importance: High 


Please find our work on the CO( urKier FAR, and let's discuss this. I'm gdng to ask Larry for the incoming. 'Ri^ks. 
David 


**~Orl9inal Messige — - 
Fiwiit EMott, lany 

Sent ftiday, November 07, 2003 4:25 PM 

To: Naitran, David; Neton, Jim 

Gc Herbert, NMwIe L 

Suiidect PW: Carlsson response 

Zmpartanee! High 


David and Jim; 

Please review and commit by4'.30p.m. Monday 11/10 with reply to me cc Nik). 
Thanks, 

Lje. 



Smdh, DevM S. 

Friday, Novembw 07, 2003 4:11 PM 
BHott, Larry J. 

Carlsson response 


Aioder- 

:ar1sson.doc (34 le; 
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Sylvia M. Carlsson 
3324 Lee Street, Apt No. 6 
Anchorage, Ala^ 99504 

Dear Ms. Carlssoo: 

This is in response to your letter of October 1 6, 2003 that described your concerns related 
to a cl^ you have filnl under Subtitle D of the Energy En^>loyees Occupational Illness 
Compensation Program Act (EEOICPA). You requested that Auxier and Associates 
withdraw from participating In work forNIOSH or withdraw its assodates from 
testifying in cases like yours. You requested a response by November 15, 2003 . 

We are committed to identifyii^ and avoidii^ conflicts of interest in all phases of our 
operations under EEOICPA. Our contract with Oak Ridge Associated Universities 
(ORAU) includes specific provisions that require full and open disclosure to stakeholders 
of information tiiat is safficient for them to evaluate the resolution of potential cooceim 
aboid conflicts of interest These provisions are available on oir website at 
httD://www.cdc.ftov/mosh/ocas and are enclosed witii this letter. We recognize that 
perceptions conc^ning conflicts of interest will differ between indidduals, and we strive 
to strike a reasonable balance between such perceptions and the needs of this program to 
brii^ the best possible expertise to bear (mi canying out our responsit^fy under 
EEOICPA on behalf of our claimants, to produce dose reconstructions that are as timely 
as posmble, tiiat are foir, and tiiat are grounded in the best available science. 

An important component of the woric NIOSH is conducting to carry out our 
responsibilities under EEOICPA involves the initial development and ongoing updating 
of site profile documents for the sites where tiieae employees worked. The completion of 
most dose reconstructions requires the use of information contiuned in the ate profile 
document to allow us te properly interpret and augment any personal radiation exposure 
information we have obtained. ORAU has assembled a number of expert teams to collect 
and evaluate site-specific data and compile the site profile documents. These teams are 
typically comprised of individuals from a variety of backgrounds and corporate 
affiliations to ensure that the team has the necessary expertise and experience to produce 
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comprehensive, relevant, and useful documeirts. Individual disclosure and agreement 
foims for the individuals woridng on these teams are available cm the ORAU website at 
www.orau.coc.ora . 

We are not aware diat any members of the site profile development team« are currently 
participatii^ in litigation related to any EEOICPA claim, nor does your letter make such 
an assertion. No en 4 >loyees of Auxier and Associates are currently conducfin^ any work 
for NIOSH or ORAU that involves the Amchitdca Island underground nuclear tests. We 
are thus notawareof any direct conflicts of interest fiiat would seem to call for the 
actions you asked us to consider. 

As the Designated Federal Official for foe Advisory Board on Radiation and Worker 
Health, I considoed your request that the issue rdsed in your letter be made a part of foe 
Board’s meeting that was held on October 28 and 29, 2003. I decided that the specific 
cucumstance outlined in your request was not a matter within the chartered purview of 
the Board and therefore it was not part of the Board’s agenda. 

Sincerely, 

Lje 


Enclosure (if you want) 
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Geretell, Amanda 

From: Elliott, Larry J. 

Sant: Uor)day,Oecambar22, 2003 9:03 AM 

To: Naimon, Danrtd; McGderkk, Robart HomokkUtus, Zeda (Liz) E.; DiMuzIo, Martha A 

Ce: Neton, Jkn; Sundin. David S. 

Subject: FW-CDC-NIOSH-REQUESTED CLAUSE- 

David; 

See attached and below. Please review and advise whether this wiil attend to the Auxier Assoc, perceived 
conflict example and/or the Roger Faulk (RocKy Flats) example. 

Martha: Please get back to Priscilla and indicate that our legal counsel is reviewing and may have 
oomments^uggestions and thus they (ORAU) should hold on this until ttrey here b^ fnxn us. 

Thanks, 

IJe. 

— Original Message — 

From: DiMuzIo, Martha A. 

Sent: Thursday, December 18, 2003 2:56 PM 
To: ElliotL Larry J,; Neton, Jim; Sundin, David S. 

Subject: FW: -COC-NIOSH— REQUESTED OAUSE— 

Attached is the draft COI language that ORAU is proposing to have its subcontractors sign 
Thanks, 

Martha 

—-Original Message— 

From: Campbell, Prisdila [mafltotCampbepbdorau.gov] 

Sant: Thursday, December 18, 2003 2:d0 PM 
TO: DIMuzio, Martha A. 

Subject: FW: -CDC-NIOSH— REQUESTED CLAUSE— 

Martha. 

Attached, sans signature blocks, is the COI language that ORAU proposes to add to all of its subcontracts. The 
signature blocks will include a ptece for CEO to sign for company, and for individual employees to sign for 
themselves. 

Regards. 

Prisdila 

Prisdila Campbell 

Oak Ridge Assodated Universities 

Phone: (865)241-2871 

Fax: (865)241-9789 

campbepb@orau.gov 


12/9/2004 
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— Ortglral Message — 
l■r»l^l Bennett Jshn 

Seats Ilwraday, Deceniba- 1«, 2003 2.-37 PM 
Tei Campbel, Pilscato 

Suhteeh -COC-NroSH—REQUeSTH) CLAUSE— 
InpertwicM Hfgti 


Priscilla, Hare is the latest DRAFT of the requested COI clause for our CDC-NIOSH 
contracts. We need to finish by adding the appropriate signature ianguage. 

Thanks, John 


«NI08Hpro|ectCCN.doc» 


12/9/2004 
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Prohibition of Actions or Potential Actions Resulting In Questions of 
Independence or Conflict of Interest 

In no case will any individual or business organization of any fonn whatsoever be 
ailowed to furnish services as or in support of an ORAU Dose Reconstruction Project 
contractor or subcontractor if the individual or any employee of such business, or any 
sub-tier contiactor of any such business, being engaged in writing (herekiafter referred 
to as Engaged Business) by ORAU to furnish such sendees, has any contemplation or 
implementation of activities that may lead to the furnishing of any similar or related 
slices or information to any claimant having or infending to formally initiate any daim 
or challenge to a response rendered to a daim previously submitted by the daimant 
under the Dose Reconstruction program, or to individuals or organizations otherwise 
involved in any manner witii any aspect of the EEOICPA cn' Dose Reconstruction 
program (induding litigation regaitfing a daimant, or oversight activities), except wtth 
express prior written permissicxi from ORAU. 

The restrictions provided above shall apply to all employees or subcontiactors of any 
Engaged Business, or any business proposed to be engaged, and are without exc^)tion 
for any reason whatsoever. The entire company and all its employeea are restricted 
from becoming or continuing to function as an Engaged Business if the company, 
employees or subcontractors at any tier intend or actually piwdde such services or 
information to daimants outside the Dose Reconstruction program, or to individuals or 
organizations otherwise involved (as described above). The subject employees or 
subcontractors need not be directly or Indirectly w<x1(ing on tasks or providing services 
that are related to the Dose Reconstruction program. 
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All current Engaged Businesses and those proposing to be so ^gaged for such 
services under any facet of the program sited above, and the'r employees engaged in 
activities under the program, shall execute a statement of full disclosure ensuring the 
Independence and lack of confRcts of interest of their company, employees and 
subcontradors to the satisfaction of ORAU and to CDC-NiOSH reviewing officials. 
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Gerstell, Amanda 

From: Naimon, David 

Sent Monday, January 09, 2004 12:59 PM 

To: McOtMrick, Robert 

Cc: HomcM-TItua, Zeda <Liz) E. 

Subject FW. -COC-NIOSH— REQUESTED CLAUSE— 


I think tfiis is the matter tfiat Larry was rsterring to on today's agenda. Let’s discuss before we can Larry. 


David 


—Original Message — 

From: Ellbt^ Larry J. 

Sent: Monday, Deconber 22, 2003 9:03 AM 

To: Naimon, Davtd; McGoteridt, Robert; Homold-TItus, Zeda (Liz) E.; DIMuzIo, Martha A. 

Cc: Neton, Jim; Sundin, David S. 

Subject: PW: -COC-^IOSH— REQUESTED CLAUSE— 

David; 

See attached and below. Please review and advise whether this will attend to the Auxier Aasoc. perceived 
conflict example and/Or the Roger Faulk (Rocky Flats) sxmrple. 

Martha: Pieaee get back to Priscilla and indicate that our legal counsel is reviewing arxJ may have 
comments/suggestions and thus they (ORAU) should hold on diis until they hare back from us. 

Thanks, 

Ije. 

— -Orij^ral Message — 

From: DIMuzio, Martha A 

Sent: Thursday, December 18, 2003 2:56 PM 

To: EHiott; Larry J.; Neton, Jkn; SimcHn, David S. 

SubiJect: FW: -CDC-NIOSH— REQUESTED OALFSE— 

Attached is the draft COI language that ORAU is proposirtg to have its subcontractors sign 
Thanks, 

Martha 

Original Mess a g e 

From: Campbefl, PrIsdNa [maHtoiCampbepbi^orau.gov] 

Sant: Thursday, Decembv 18, 2003 2M0 PM 
To: Otluzk), Martha A. 

Subject: FW: -CDC-NlOSH— REQUESTED OAUSE— 

Martha, 

Attacdied , sans signature blocks. Is the COI language that ORAU proposes to add to all of its subcontracts. The 
signature blocks will include a place for CEO to sign for company, and tor individual empkyees to sign tor 
themselves. 


12W2004 
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Prohibition of Actions or Potential Actions Resulting In Questions of 
Independence or Conflict of Interest 

In no case will any indivkluaf or business organization of any form whatsoever be 
allowed to furnish services as or in support of an ORAL! Dose Reconstruction Project 
contractor or subcontractor if the individual or any employee of such business, or any 
sub-tier contractor of any such business, being engaged in wnting (hereinafter referred 
to as Engaged Business) by ORAU to furnish such services, has any contemplation or 
Imptementation of activities that may lead to the furnishing of any similar or related- — 
services or infonnation to any claimant having or intending to formally initiate any clam 
or challenge to a response rendered to a claim previously submitted by the claimant 
under the Dose Reconstruction program, or to individuals or organizations otiienunse 
involved in any manner with any aspect of the EEOICPA or Dose Reconstructkin 
program (including litigation regarding a daimant. or oversight activities), except v^h 
express prior written permission from ORAU. 

The restridions provided above shall apply to al empbyees or subcontractors of any 
Engaged Business, or any business proposed to be engaged, and are without exception 
for any reason whatsoever. The entire company and all its employees are restricted 
from becoming or continuing to function as an Engaged Business if the company, 
employees or subcontractors at any tier intend or actually provide such services or 
information to claimants outside the Dose Reconstruction program, or to individuale or 
organizations othenvise involved (as described above). TTie subject employees or 
subcontractors need not be directly or indirectly wortdng on tasks or providing services 
that are related to the Dose Reconstruction program. 
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All current Engaged Businesses and those proposing to be so engaged for such 
services under any facet of tiie program sited above, and their employees engaged in 
activities under the program, shall execute a statement of fuH disclosure ensuring the 
Independence and lack of conflicts of Interest of their company, employees and 
subcontractors to the satisfaction of ORAL and to CDC-NIOSH reviewing officiais. 
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Prohibition of Actions or Potsntiai Actions Resuiting in Questions of 
Independence or Conflict of Interest 

in rx) case wiii any individual or business organization of any form whatsoever be 
allowed to fljmish services as or in support of an ORAL! Dose Reconstruction Project 
contractor or subcontractor if the individusd or any employee of such business, or any 
sub-tier contractor of any such business, being engaged in writing (hereinafter referred 
to as Engaged Business) by ORAU to furnish such services, has any contemplation or 
implementation of activitiea that may lead to the furnishing of any similar or related 
services or information to any claimant having or intending to formally initiate any claim 
Of challenge to a response rendered to a claim previously submitted by the claimant 
under the Dose Reconstruction program, or to individuals or organizations otherwise 
involved in any manner witii any aspect of the EEOICPA or Dose Reconstruction 
program (including litigation regarding a claimant, or oversight activities), except with 
express prior written permission from ORAU. 

The restrictions provided above shall apply to all employees or subcontractors of any 
Engaged Business, or any business proposed to be engaged, and are vrtttout exception 
for any reason whatsoever. The entire company and all its employees are restricted 
from becoming or continuing to fun<^on as an Engaged Business if the company, 
employees or subcontractors at any tier intend or actually provide such services or 
information to claimants outside the Dose Reconstruction program, or to individuals or 
organizations otherwise Involved (as described above). The subject employees or 
subcontractors need not be directly or indirectly working on tasks or providing services 
that are related to the Dose Reconstruction program. 
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Ail current Engaged Businesses and those proposing to be so engaged for such 
sen/ices under any facet of the program sited above, and ttieir employees engaged in 
activities under the program, shall execute a statement of full disclosure ensuring the 
independence and lack of conflicts of interest of their company, employees and 
subcontractors to the satisfaction of ORAU and to CDC-NIOSH reviewing officials. 
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Itemg -vbsK OCAS owes feeAack to QB AU Taam. ar ising from 1/28-04 merting . 

Q. Is it OK to state, sort of as a matter of policy, that radoo is relevaiit only for long 
(or respiratory tract) cancen? 

A. It will be necessary to ixqnre a TIB that shows tadon doses to organs. rimNeton 
suggests using Appendix A to ICRP 32 as a carting poiuL 


Q. If an EE has bcea compensated for an SEC cancer and hc/ihe has an addldonal, 
non-5EC cancer. Is it necessary diu a dose reconstruction be performed in order for 
medical expenses to be covered for the non-SEC cancer. 

A. Jim intaids to discuss this wifli IX)L on Friday. , - - • { Pei*a*« 

At the January 30. 2004 meeting among Jim N.. Lairv. NiOSH Washington lawyer. 
and sevaaLDQL folks. lacludiDg iayvere JheibllQw ing oath was decided. \ 

Claims thfj t been compensated for SEC cancerfs) are siihmitted for medical | 

benefits for non-SEC caucenst will be forwarded to NIOSH for dose reconsmtetions. / 

Those DRs. which will typically be done by the ORAU Team, must consider all primary / 

cancers. Juclu ding the SE C onefsY Jbe combined PQC_BfilLbe^ed by DQLto / 

determiue if medical benefits are granted f or the non-S EC cancen sV j 

Q. For Mound polonium Intemal doses, is It acceptable to use the intalms caJcnlated 
by MJW nshtg ICRP-46 tang model and n ‘inodlfied Type M” soIubOfty, then plug 
those into IMBA? 

A No answer yet, bto we would like to see a comparisoo of “modified Type M” to 
“detoult Type in temu of udiich is mine claimmt fkvoiable (and how ^ is ttte 
difieience). 


Q. Can anything be done aboatMJWcorponleCOl at NTS? 
A. No feedback yet 


Q. Who fkom OCAS will paitidpate on the team to prepare the Constmetion 
Worker chapter ofTBDs (speciflcally Savannah River, Hanford, others expected to 
fbUow), and what infanaadon hai been received Ihun organised idNir on this topic? 

A. Lavou ‘'Bomb^ Ruthearford 1533-6806) will be the OCAS partictoant or point of .-.- {PWetod i MB tonectyw. ) 

contact for this TBD chapter. The information avaiJable to date is several documents 
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Buelow, Helen M, 

From: Elliott. Larry J. 

— nt: Tuesday, February 24. 2004 10-.07 AM 

Netwi. Jim 

Subject: Re: Board HP nominations 


Crira, looks good- Go aheadand send it. Thanks. 
Lje. 


Sent from my BlackBerry Wireless Handheld 


original Message 

From: Heton, Jim <j fn2®cdc . gov> 

To: Blliott, Larry J. <1 jelBcdc . gov> 
Sent: Tue Feb 24 08:51:31 2004 
Subject: Board HP nominations 


Larry, 

Provided below is the text of an e-mail I'd like to send to^ 
soliciting their interest in serving on the ABRWH- 

having been recoiranended by a congressional representative. 

nominee who. in my opinion, is well qualified to ait on the Board. 

editor of the HP journal and would bring a balanced perspective to the Board. He has his 
Ph.D. from the University of Lowell and is currently at the Medical College of South 
Carolina. 


I and I 

he previous list, 
T would be a new 
i is the current 


r (submit name) : 

I have been asked to solicit names of qualified Health Physicists who would be willing to 
serve on the Advisory Board on Radiation and Worker Health. The Advisory Board on 
Radiation and Worker Health was appointed by the President to advise the Department of 
Health and Human Services on its activities under The Energy Bn^loyees Occupational 
Illness Compensation Program Act (BBOICPA) . The Act specifies that the Board will 
include a balance of perspectives from scientists, physicians, and workers. A good deal 
of information concerning EEIOCPA, HIOSH's role under the Act, and the activities of the 
Board is posted on our website at tunnrw. cdc.gov/niosh/ocas . Based on your background and 
work experience, I believe that you would make an excellent candidate for membership on 
the Board. 

I would like to know If you would be interested in having your name Included on a list of 
nominees that NIOSH will forward to the White House for consideration. If so, I would 
need a recent electronic copy of your CV as soon as possible. The inclusion of your name 
on our list does not guarantee an appointment nor does it obligate you to accept an 
appointment if you are selected. All appointments are made by the White House based on 
input obtained from a variety of sources. 

Sincerely, 

Jim 


James H. Neton, Ph.D., CHP 
Technical Program Manager 

Office of Compensation Analysis and Support National Institute for Occupational Safety and 
M^lth Cincinnati, Ohio 


.ton®cdc.gov 
(W) si3-53i-saoo 
(F) 513-533-6017 
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uelow, Helen M. 


rom: 

o: 

ubject 
e, 

thanks for being realistic, if you know of someone else who you think might make a good representative, please let me know. 


Neton, Jim 

Wednesday, February 25, 2004 7:43 AM 


: RE: Advisory Board Nomination 


— Original Message — 

From!^ ~ ~ 

Sent: Tuesday, February 24, 2004 9:Ci 
To: Neton, Jim 
Cc: Elliott, Larry J. 

Subject: RE: Advisory Board Nomination 


Jim, 

I am honored to be asked to serve The Advisory Board on Radiation iuid Worker Health. Unfortunately, I am liilly cotnmiRed to 
several other activities and do not feel 1 could do the Board justice. Thank you sincerely for this invitatioa but I must decline. 


From: NeK)n, Jim [mailto:Jfn2<^alc.gov] 
Sent: Tue sday , F^)ruary 24, 2004 10:16 AM 

Cc: Bliott, Lait 

Subject: Advisory Board Nomination 


I have been asked to solicit names of qualified Health Physicists who would be willing to serve on the Advisory Board on 
Radiation and Worker Health. The Advisory Board on Radiation and Worker Health was appointed by the President to advise the 
Department of Health and Human Services or its activities under The Energy Employee (Occupational Illness Compensation Program 
Act (EEOICPA). The Act specifies that the Board will include a balance of peiapectives &om scientists, physicians, and workers. A 
good deal of information concerning EEIOCPA, NlOSH's role under the Act, and the activities of the Board is posted on our website a 
www.cdc.gov/niosh/ocas , Based on your background and woric experience, I believe that you would make an excellent candidate for 
membership on die Board. 

[ would like to know if you would be interested in having your name included on a list of nominees thalNIOSH will forward to the 
White House for considenuian. If so, I would need a recent electrooic copy of your CV as soon as possible. The inclusion of your 
name on our list does not guaiaidee an appointment nor does it obligate you to accept an ^^intment if you are selected. All 
appointments are made by the White House based on input obtained fh»n a variety of sources. 

. . If you would like to discuss this further, please call me at die number listed below. 

Sincerely, 


Jim 
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Buetow, Helen M. 
From: 

'fit: 


Cc: 

Subject: 


Neton, Jim 

Wednesday. March 10. 2004 9;36 AM 

'poston@trinity.tamu.edu' 

Eltiott. Larry J. 

Advisory Board on Radiation and Worker Y 


Dear Dr. Poston: 

I have been asked to solicit names of qualified Health Physicists who would be willing to serve on the Advisory Board on 
Radiation and Wodcer Health (AfiRWH). The A8RWH was appointed by the President to advise the Department of 
Health and Human Services on its activities under The Energy Employees Occupational Illness Compensation 
Program Act lEEOICPA). The Act specifies that the Board will include a balance of perspectives from scientists, 
physicians, and workers. A good deal of information concerning EEIOCPA. NiOSH's role under the Act, arxl the 
activities of the Board is posted on our website at www.cdc.QQv/niQsh/oeas . Based on your background and 
experience, I believe that you would make an excellent candidate for membership on the Board. 

I would like to know if you would be interested in having your name included on a iiat of nominees that NIOSH will 
forward to the White House for consideration. If so, I would need a recent electronic copy of your CV as soon as 
possible. The inclusion of your name on our list does not guarantee an appointment nor does it obligate you to 
accept an appointment if you are selected. Alt appointments are made by the White House based on input 
obtained from a variety of sources. 

If you would like to discuss this further, please call me at the number listed below. 

Sincerely, 


James W. Neton, Ri.D., CHP 

Technical Program Manager 

Office of Compensation Analysis and Support 

National Institute for Occupational Safety and Health 

Cincinnati, Ohio 


tiMiflji^da^aay 
(W) 513-533-6800 
<F) 513-533-6817 
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James W. Ncton, Ph.D., CHP 

Technical Program Manager 

Onice of Compensation Analysis and Support 

National Institute for Occupations] Safety and Health 

Cincinnati, Ohio 

iDetoB@cdc. gov 

(W) 513-533-6800 


(F) 513-533-6817 
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Suelow, Helen M. 

From: Neton, Jim 

: Wednesday. March 17, 2004 7:15 AM 

To: 'Raymond Guilrrtette’ 

Subject; RE; Advisory Board on Radiation and Worker Health 


anks for your care^l consideration of our offer. I'm glad you responded affirmatively, as I think you would m^e an excellent 
dition to the Board . I will forward your name and CV to our Director for inclusion on our list of nominees. Let’s see what 
ppens. 


— Original Message — 

From: Raymond Guilmette [majlto:rguilmet@>lanl.gov] 

Sent: Tuesday, March 16, 2004 5:36 PM 

To: Neton, Jim 

Cc: weisele(@ianl.gov 

Subject: Re: Advisory Board on Radiation and Worker Health 
Dear Jim. 

I have given serious consideration to your request for interest in being considered for appointment to the ASRWH, ONA 
would like to reply affirmatively. I have spoken to several membeis of the present Board and have a reasonable picttvn^of 
the bme commitment that the positior: would entail. I believe that I can accommodate such a commitment, even thou^ 
next year wifi be very busy. 

I have attached a current resume that includes a list of my publications, but not my contributions to technical reports. I do 
not view the latter to be Important er>ough to enumerate. 

I don't know what the e}q>ected schedule for appointments will be, but I would ask a personal favor that, if I am appointed, 
my term not begin until at least August 2004. By then I will be President of the Health Physics Society, and the extensive 
travel with which I am currently involved will taper off. 

Thank you for considering me for this position. I am confident thal my back^eund and experience fits into the scientific 
needs of the Board, and look forward to being able to contribute. 

Best regards, 

Ray 


Raymond A. Guilmette, Ph.D. 

Los Alamos National Laboratory 
MS-E546, HSR-12 
Los Alamos, NM 87545 
(w) 505-665-5059 
(0 505-665-2052 
rguilme t@lanl. gQv 
— Original Message — 

~ From: Neton. Jim 
To: Rasrmond Guilmette 
Sent: Wednesday. March 10. 2004 8;44 AM 
Subject: RE: Advisory Board on Radiation and Worker Health 
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rage i oj . 


Ray, 

Thanks forgetting back to me quickly. I don’t think being the team leader of dose assessment will be a problem, as tong 
as it is Identified 14 ) front and you recuse yourself from any votes or discussions that deal with Los Alamos. The initial 
appointment is for two years, but can be extended one addittonal term if agreed to by both parties 

Jim 


Original Message 

Ffxim: Raymond Guilmette [m 3 tlto:rguilmet@>lanl.gov] 

Sent: Wedrvesday, March 10, 2004 10:07 AM 
To: Neton, Jim 

welsde@ianl.gov 

Stubjecb Re: Advisory Board on Radiation and Worker Health 
Jim, 

Thanks for considering me. One question that pops up is whether my cunent position as team leader erf 
radiological dose assessments at LANL is a real or perceived conflict of interest? And what would the term of 
the appointment be? 

Ray 


Raymond A. Guilmette, Ph.D. 

Los Alamos National Laboratory 

MS-E546,HSR-I2 

Los Alamos, NM 87545 

(w) 505-665-5059 

(f) 505-665-2052 

rgiiilmetigi.lanl.gov 


— Original Message — 

From: Neton. Jim 

Cc: Elliott Larry J. 

Sent- Wednesday. March 10, 2004 6:59 AM 

Subject: Advisory Board on Radiation and Worker Health 


Dear Ray. 

I have been asked to solicit names of quafified Health Physicists who would be willing to serve on the Advisory 
Board on Radiation and Worker Health (ABRWH). Um ABRWH was appointed by the President to advise the 
Department of Health and Human Services on its activities under The Energy En^iloyees Occi^ntional Dlnest 
Cort^^ensation Program Act (EEOICPA). The Act specifies that the Board will include a balance of perqwetives from 
scientists, physicians, and wotkers. A good deal of i^ormation concerning EEIOCFA, NIOSH’s role under the Act, and 
the activities of the Board is posted on our website at www.cdc.gov/niosli/ocas . Based on your background and work 
experience, I believe that you would make an excellent candidate for menrfjersh^ on the Board. 

I would like to know if you would be interested in having your name included on a list of nominees diat NIOSH will 
forward to the White House for coasideiation. If so, I would need a recent electronic copy of your CV as soon as 
passible. The inclusion of your name on our list does not guarantee an apfwintmeQt nor does it obligate you to accept an 
appointment if you are selected. All appointments are made by (he White House based on input obtained from a vm-iety o 
sources. 

If you would like to discuss this further, please call me at the number listed below. 


Sincerely, 
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Jim 

James W. Neton, Ph.D., CHP 

Technical Program Manager 

OfRce of Compensation Analysis and Support 

National Institute for Occupational Safety and Health 

Cmcinnati, Ohio 

in eton@cdc .gov 

(W) 513-533-6800 


(F) 513-533-6817 
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Gerstoll, Amanda 


t^rom: 

- ^nt: 

Subject: 


Naimon, David 

Wednesday, Apiil 14, 2004 11;10 AM 
Elliott, Larry J. 

Neton, Jim; Ho^vard, John; McGoledck, Rot>ert; HomoKI-Titus, Zeda (Liz) E. 
RE‘. Revis^ COI pdiCy 


Larry: Yes, I would like to know if these changes are made, and would like to be involved 

if OFFiAU resists changes (and would like to hear about real-life circumstances where 
parties to litigation subpoena a witness and then pay them) . As I indicated below, we 
have just begun our review/ and this is not clearance of the document. We may have more 
to say later, but will let you know either way. I would like to see any new document so 
that we are not reviewing an out-of-date version. Also, ETl, due to other wcrk load 
issues, Liz will be handling this issue henceforth instead of Rob. Thanks. See you soon. 

David 


Original Message 

From; Elliott, Larry J. 

Sent: Wednesday, April 14, 2004 10:16 AH 
To: Naimon, David 

Cc: Neton, Jim; Howard, John; McGolerick, Robert 
Sx^ject: Re; Revised COI policy 

Thank you. This is helpful and I appreciate the effort to react to this now. We will 
pursue questions with ORAU. 8 assume you wish to see this again if any changes are 
effected and would want to be involved if ORAU resists any changes. Lje. 


Sent from my BlackBerry Wireless Handheld 


) Original Message 

#rora: Naimon, David <dhn08cdc.gov> 

To: Elliott, Larry J. <1 j6l4edc.gov> 

CC: Neton, Jim <jfn2®edc.gov>; Howard, John <2kzl0cdc.gov>; McGolerick, Robert <bku7 
Bcdc.gov> 

sent: Wed Apr 14 09:52:43 2004 
Subject: RE: Revised COI policy 

Larry: Rob and I just did a cursory review of this policy. Here are our preliminary 
comments/guestions (we nay have more later) : 


1 . The document makes several references to work supporting or in support of a Special 
Exposure Cohort determination. We think this language could be interpreted to include 
work on a decision to add a class of employees to the SEC, but not to deny adding a class 
of employees to the SEC. We think this language should be changed to a more neutral 
statement - perhaps work "concerning" a decision on whether or not to add a class of 
employees to the SEC. 


2. The document also places restrictions on those who testify as an expert witness in 
an EEOICPA-related case, but limits their application to those who testify voluntarily, 
rather than under subpoena (with those under subpoena being addressed on a case-by-case 
basis) . Given the ease with which someone who wants to testify can get someone else to 
subpoena then, and the unlikely scenario that someone would compel testimony from an 
Xpert, and then pay them for their services, 1 think this could be problematic. Perhaps 
xou can ask ORAU if they know of cases in which people were subpoenaed to testify, and 
jhen compensated for their services. It would seem to me at first blush that there could 
still be a conflict of interest if DOE paid someone for testimony on an EEOICA-related 
matter, even if under subpoena. 
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We will take a look at this document in further detail, and may have more comments in the 
*uture, but wanted to give you our initial thoughts right away. Hope this is helpful. 

) 

David 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, April 13, 2004 1:4S PM 
To: Naimon, David 
Cc: Weton, Jim 

Subject: REi Revised COI policy 


Yes. The attached has been through ORAU legal review and approved by them. We need to say 
approved or not front our side so that they implement this ASAP (preferably so that we can 
say this has been done at the Board meeting next week) . 

Original Message 

From: Naimon, David 

Sent: Tuesday, April 13, 2004 1:40 PM 
To: Elliott, Larry J. 

Subject: E^: Revised COI policy 

Larry: Glad to look at it, but could you please remind me what were Jim's answers to your 
questions t>elow? I recall that this was sent to me right before the last Board meeting in 
"ugusta, and that it was not deemed urgent at the time (while other things were more 
-■rgent), but perhaps I am mistaken. Thanks. 


David 


— Original Message----- 

From: Elliott, Lariry J. 

Sent: Tuesday, 13, 2004 1:28 PM 

To: Naimon, David 

Subject: FM: Revised COI policy 


David; 

See below and attached. We would like your review and comment before we provide an answer 
to the question from the Senate Committee hearing, we also would benefit from your 
comments in order to bring this issue to closure. 

Ije. 

-----Original Massage-- --- 
Fran: Elliott, Larry J. 

Sent: Tuesday, February 03, 2004 2:04 PM 
To: Naimon, David; Neton, Jim 
-c; Sundin, David S. 

^jbject: FW: Revised COI policy 


2 
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David, please review and conment on the attached and explanation below of each document. 
Jim, am I correct that this has passed ORAU legal review? Jim would you also respond as 
to when we need to turn this around; is the time ours to set, or are they working against 
a timeline to implement this based on new hires and/or sub-contract renewals? 

> Original Message 

'iron; Neton, Jim 

Sent: Tuesday, February 03, 2004 12:52 PM 
To: Elliott, Larry J. 

Cc; Sundin, David S. 

Subject: FW: Revised COI policy 

Larry, 


FYI I suspect that we need to run this by our OGC folks. 


Jim 


Original Message 

From: Toohey, Richard [aiailto;TooheyR6oxau. gov] 
Sent: Tuesday, February 03, 2004 12:00 PM 
To: Neton, Jim 
Subject: Revised COI policy 


Jim: two copies are attached; the one dated 2/2/04 is in track changes mode, so you can 
ee exactly what was changed, and the one dated 2/3/04 is a clean final copy. I decided 
"y3 leave Vern’s suggested word "prepare* regarding site profiles, since we may not want to 
define that too strictly. Obviously we will still need site experts and consultants, who 
may do some writing and reviewing for a site, but will not be charged with "preparing" the 
site profile. Now we can tell Richard and the Board that a revised policy has been 
prepared and submitted! We'll run it thru the normal review cycle shortly. See you in 
Augusta. 

Dick 


p.s. I'm not planning on calling you today at 1:00 unless you have something we really 
need to discuss. 


«COI suggestions RET final 2-3-04 .doc>> <<COI suggestions RET 2-2-04 -doc» 
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G^^toll, Amanda 


^rom: 



Namon, David 

Monday, April 26. 2004 11:42 AM 
ENott, Larry J. 

Nabon, Jim: Howard, John; McGolartck, Robert; Homokl-Titus, Zeda (Liz) E. 
RE: Revised COI policy 


Larry: I understand from Liz that you mentioned this item at the huddle this morning as 

pending with us. Liz will vork on this after m finish reviewing and responding to Ted's 
latest SEC draft (which of course will delay our responses on congressional controlled 
correspondence, many of which came to us after the deadline, although we're responsible 
for delay as well — could we get extensions on those?) , Also, have you heard anything 
back from ORAU concerning our Initial suggeaticxiB below? Thanks. 

David 


Original Hessage 

From: Nalmon, David 

Sent: Wednesday, April 14, 2004 11:10 AM 
To: Elliott, Larry J. 

Cc: Neton, Jin; Howard, John; McGolerick, Robert; Horooki-Titus, Zeda (Liz} E, 

Subject: RE: Revised COI policy 

Larry: Yes, I would like to know if these changes are made, and would like to be involved 
if OFRAU resists changes (and would like to hear about real-life circumstances where 
parties to litigation subpoena a witness and then pay them) . As I indicated below, we 
have just begun orir review, and this Is not clearance of the document. Ne may have more 
to say later, but will let you know either way. 1 would like to see any new document so 
that we are not reviewing eui out-of-date version. Also, FYI, due to other work load 
‘ssuea, Liz will be handling this Issue henceforth instead of Rob. Thanks. See you soon. 

Original Message 

Frcm: Elliott, Larry J. 

Sent: Wednesday, April 14, 2004 10:16 AM 
To: Nainon, David 

Cc: Neton, Jim; Howard, John; McGolerick, Robert 
Subject: Re: Revised COI policy 

Thank you. This is helpful and I appreciate the effort to react to this now. Ne will 
pursue questions with ORAU. B assume you wish to see this again if any changes are 
effected and would want to be involved if ORAO resists any changes. Lje. 


Sent from my BlaclcBerry Wireless Handheld 


Original Message 

From: Malmon, David <dhn0Bcdc.gov> 

To: Elliott, Larry J. <1 jelBcdo.gov> 

CC: Neton, Jim <j fn28cdc.gov>; Howard, John <ikziecdc .gov>; McGolerick, Robert <bku? 
Scdc. gov> 

Sent! Wed Apr 14 09: 52:43 2004 
Subject: RE: Revised COI policy 

Larry; Rob and I just did a cursory review of this policy. Here are our preliminary 
comments/qaestlons (we may have more later): 


The document makes several references to work supporting or in support of a Special 
Exposure Cohort determination. He think this language could be interpreted to include 
work on a decision to add a class of employees to the SEC, but not to deny adding a class 
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of employees to the S£C. He think this language should be changed to a more neutral 
statement - perhaps Mork "concerning" a decision on whether or not to add a class of 
employees to the SBC. 


The document also places restrictions on those who testify as an expert witness in 
an EEOlCPA-related case, but limits their application to those who testify voluntarily, 
rather than under subpoena (with those under subpoena being addressed on a case-by-case 
basis] . Given the ease with which someone who wants to testify can get someone else to 
subpoena them, and the unlikely scenario that someone would compel testimony from an 
expert, end then pay them for their services, I think this could be problematic. Perhaps 
you can ask OEIAU if they know of cases in which people were subpoenaed to testify, and 
then compensated for their services. It would seem to me at first blush that there could 
still be a conflict of interest If OOE paid someone for testimony on an EEOICA- related 
matter, even if under subpoena. 


We will take a look at this document in further detail, and roay have more comments in the 
future, but wanted to give you our initial thoughts right away. Hope this is helpful. 


David 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, i^ril 13, 2004 1:45 PM 
To: Naimon, David 
Cc: Neton, Jim 

'Object: RE: Revised COl policy 



Yes. The attached has been through ORAU legal review and approved by them. We need to say 
approved or not from our side so that they inq^lenent this ASAP (preferably so that we can 
say this has been done at the Board meeting next week] . 

- — ’—Original Message—— 

Prcxn: Naimon, David 

Sent: Tuesday, ^rll 13, 2004 1:40 PM 
To: Elliott, Larry J. 

Subject: RE: Revised COI policy 

Larry: Glad to look at It, but could you please remind me what were Jim's answers to your 
guestions below? I recall that this was sent to me right before the last Board meeting in 
Augusta, and that It was not deemed urgent at the time (while other things were more 
urgent), but perhaps I am mistaken. Thanks. 


David 


——Original Message— 

From: Elliott, Larry J. 

Sent: Tuesday, April 13, 2004 1:26 PM 
To: Naimon, David 
iibject: FW: Elevlsed COI policy 



David; 
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Gsrstojl^Aiiian^ 


*roiii; 



SubiMt: 


Eniott, Larry J. 

Monday, April 28. 2004 12:49 PM 
Naimon.DavW 

Naton. Jim; Howard. John; McGolerlck, Robert Homoki-TItua, Zeda (Liz) E. 
RE: Revised COI policy 


Thanks. I have not heard anything from ORAO but naybe Jin has. 

Original Message 

From: Naimon, David 

Sent: Monday, April 26, 2004 11:42 AM 
To: Elliott, Larry J. 

Cc: Neton, Jim; Howard, John; McGolerlck, Robert; Homoki -Titus, Zeda (Liz) E. 
Subject: RE: Revised COI policy 


Larry; I understand from Liz that you mentioned this item at the huddle this norning as 
pending with us. Liz will work on this after we finish reviewing and responding to Ted's 
latest SEC draft [which of course will delay our responses on congressional controlled 
correspondence, many of which came to us after the deadline, although we're responsible 
for delay as well -- could we get extensions on those?) . Also, have you heard anything 
back from ORAU concerning our initial suggestions below? Thanks. 

David 


Original Message 

From: Nalmon, David 

Sent: Wednesday, April 14, 2004 11:10 AM 
"o: Elliott, Larry J. 

' — no: Neton, Jim; Howard, John; McGolerlck, Robert; Homoki -Titus, 
. Jubject: RE: Revised 001 policy 


Zeda (Liz) E. 


barry: Yes, I would like to know if these changes are made, and would like to be involved 
if OFRAU resists changes (aad would like to hear about real-life circumstances where 
parties to litigation subpoena a witness and then pay them] . As I Indicated below, we 
have just begun our review, and this is not clearance of the document. We may have more 
to say later, but will let you know either way. I would like to see any new document so 
that we are not reviewing an out-of-date version. Also, FYI, due to other work load 
issues, Liz will be handling this issue henceforth instead of Rob. Thanks. See you soon. 


David 


Original Message— 

From-. Elliott, Larry J. 

Sent: Wednesday, i^ril 14, 2004 10:16 AM 
To: Naimon, David 

Cc: Neton, Jim; Howard, John; McGolerlck, Robert 
Subject: Re: Revised 001 policy 

Thank you. This is helpful and 1 a^reclate the effort to react to this now. We will 
pursue questions with 0E(AU. 8 assume you wish to see this again if any changes are 
effected and would want to be involved if ORAU resists any changes. Lje. 


Sent from my BlackBerry Wireless Handheld 


"rom: Nalmon, David <dhn06cdc.gov> 

-■Yo; Elliott, Larry J. <ljelicdc.gov> 

^C'. Neton, Jim <j £n28cdc. gov>; Howard, John < 2 kzl 8 cdc.gov>; McGoleric 

"^ecdc.gov> 

Sent: Wed Apr 14 09:52:43 2004 


Robert <bku7 
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Subject: RE: Revised COl policy 

Larry: Rob and I just did a cursory review of this policy. Here are our preliminary 
conunents/questions (we may have more laterj: 


r. The document makes several references to work supporting or in support of a Special 
Exposure Cohort determination. We think this language could be interpreted to include 
work on a decision to add a class of employees to the SBC, but not to deny adding a class 
of employees to the SEC. We think this language should be changed to a more neutral 
statement - perhaps work "concerning" a decision on whether or not to add a class of 
employees to the SEC. 


2. The document also places restrictions on those who testify as an expert witness in 
an EEOICPA-related case, but limits their application to those who testify voluntarily, 
rather than under subpoena {with those under subpoena being addressed on a case-by-case 
basis). Given the ease with which someone who wants to testify can get someone else to 
subpoena them^ and the unlikely scenario that someone would compel testimony from an 
expert, and then pay them for their services, I think this could be prablenatic. Perhaps 
you can ask ORAU if they know of cases in which people were subpoenaed to testify, and 
then con^ensated for their services. It would seem to me at first blush that there could 
Still be a conflict of interest if DOE paid someone for testimony on an EEOICA-related 
matter, even if under subpoena. 


We will take a look at this document in further detail, and may have more comments in the 
future, but wanted to give you our initial thoughts right away. Hope this is helpful . 


avid 


Original Message 

Prom: Elliott, Larry J. 

Sent: Tuesday, J^rll 13, 2004 1:45 PH 
To: Naimon, David 
Cc: Neton, Jim 

Subject: Revised COI policy 


Yes. The attached has been through OEWO legal review and approved by them. We need to say 
approved or not from our side so that they ijiplement this ASAP (preferably so that we can 
say this has been done at the Board meeting next week) . 

Original Message 

From: Wairaon, David 

Sent: Tuesday, J^ril 13, 2004 1:40 PH 
To: Elliott, Larry J. 

Subject: RE: Revised COI policy 

Larry; Glad to look at it, but could you pleaae remind me what were Jin's answers to your 
questions below? I recall that this was sent to me right before the last Board meeting in 
Augusta, and that It was not deemed urgent at the time (while other things were more 
urgent), but perhaps 1 am mistaken. Thanks. 


~^vid 
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Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, April 13, 2004 1:26 PM 
■"os Naimon, David 
~'ybjeet: FW: Revised COI policy 


David; 

See below and attached. Me would like your review and comment before we provide an answer 
to the question from the Senate Coinniittee hearing. we also would benefit from your 
comments in order to bring this Issue to closure. 

Ije. 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, February 03, 2004 2:04 PM 
To: Naimon, David; Neton, Jim 
Cc: Sundin, David S. 

Subject: FW: Revised COI policy 


David, please review and comment on the attached and explanation below of each docunent. 
Jim, am I correct that this has passed ORAU legal review? Jim would you also respond as 
to when we need to turn tnis around; la the time ours to set, or are they working against 
a timeline to implement this based on new hires and/or sub-contract renewals? 

Original Message 

From: Neton, Jim 

■"ent: Tuesday, February 03, 2004 12:52 PM 
"Xa: Elliott, Larry J. 

Sundin, David S. 

"Subject: FW: Revised COI policy 
Larry, 


FYl I suspect that we need to run this by our OGC folks. 


Jim 


Original Message 

Fiom; Toohey, Richard [mailtorTooheyRSorau.gov] 
Sent: Tuesday, February 03, 2004 12:00 FN 
To: Neton, Jim 
Subject: Revised COI policy 


Jim: two copies are attached; the one dated 2/2/04 is in track changes node, so you can 
see exactly what was changed, and the one dated 2/3/04 is a clean final copy. I decided 
to leave Vern's suggested word "prepare" regarding site profiles, since we may not want to 
define that too strictly. Obviously we will still need site experts and consultants, who 
ay do some writing and reviewing for a site, but will not be charged with "preparing" the 
'Alte profile. Now we can tell Richard and the Board that a revised policy has been 
prepared and submitted! He'll run it thru the normal review cycle shortly. See you in 
^ Augusta . 
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Dtck 

p.s. I'm not planning on calling you today at 1:00 unless you have something we really 
need to discuss. 


'<<COI suggestions RET final 2-3-04. doc» «C0I suggestions RET 2-2-04. doc» 


4 
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Geretell, Amanda 



Subject: 


Neton. Jim 

Monday, May 10. 2004 11:13 AM 

Nahnon, DaM; Brand, Anstice M.; Elliott, Larry J.; Katz, Ted; Sundln, David S. 

Roemer, Jane; Homoki-TItus. Zeda (Liz) E 

RE: Final comments on HHS SENR (3s Ason EEtOCPA 


David, 

In ow discussion last weak regarding ORAU’s draft cmflict of interest policy. I erroneously stated that the author of a site 
pro^ section could not be a past or preserit employee at that site. As wrttten in Ted's original response to Cantwell’s 
ciuestion #3, ttre conflict of interest requirement is ^at the principal authx of a site precis must not have been employed at 
the site (by DOE or by a contractor or subcontractor} in managing the radiolo^l protection program or developing its 
policies or procedures. I'm sorry for the confumon, but that’s what usually happens I r^ on memory and don't 

check the foots first 

Jim 


Original Message — 

From: Nahron, David 

SMt: Saturday, May 08, 20CM 1:09 PM 

To: Brand, Ans^ M.; BHott, Larry).; Ted; Sundln, David S. 

Ce Neton, Jhn; Roemer, Jane; HomoM-TRus, Zeda (Uz) E 
Sufajed: RE: Rnal continents on HHS SENR Qs As on SIOCPA 

Anstice: I’ve added my responses and suggested changes in red aad strlkemjt below. Thanks. 
David 



Rsnit Brand, Ansttoe M. 

SMti Friday, May 07, ZOM 5:53 m 

T«: Nalmofv David; BtototerryJ.:Kitz, Tad; Sundn, Davids. 

Ob NBon, An; Roemer,3ana 

Suldaal: RE: ftnal coiMiMnts on HHS SBIR Qe As on SIOCM 

David etal...l am attaching my master document to which I have been adding all changes. This document doesn't 
indude eome of OMBseommente. Thd is wt^ I just wrote thM some of the changes were done even though the 
changes weren't refleettad in tie cktcumerrt I attached. Ptaaee see my response to Devid's comments and let me 
know If everyone to OK with the suggested changes. Please M me know ASAP Monday AM. 


—Original Message — 
fremt Namon, DavW 

SMB Friday, May 07,2804 5:11 PM 

Tot Blott, Larryl; Kitt, Ted; Braid, An9ttoeM.;Siitdk),Da^S. 

Ce Neton, Jim; Roemer, Jane 

Sublecb RErFhiaoanmntsonHHSSENRQsAsanmcXM 

Ansflee: We have the follawing comments based on Ansice's request that we respond today (we could have 
more if given more ttme, but we're also revieiMng the SEC material). Plaaee incoiTKxete these comments end 
we'H review the next verdon: 


3 


1. Bingaman #8 > I don't understand if the reeponse has been changed or not Tte 0MB comment says 
"{Does not HHS make recommendations for tttese appoinbnents? If so, they should reflect that hivolvementf 
and Anstice's comment says "done", but the text (with which I dW not have a problem} appears to be the 
same. Iftherehaebeentextedded, I'dneed tosee itbefoie clearing It. See attached master document I 
would recommend ^tanging tMs as indicated below. 
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« File: EEOICPA Howard Responses to Senate Energy Questions for the Record 0MB Comments round 
2.doc » 

I have added a comment to the master document that says... '^highlighting HHS’srole in making 
recommendations to the Advisory Board may create controversy for the President if m e m be r s Members of 
Congiess pursue this ine of questioning and ask tor the recommendations made by HHS as compar^ to the 
Presidents appoinbnents. The Rst of recommendations sent to the White House for the odginai appointments 
to this board was substantially dfforerit the Kst of appointments that were made. Th te mayb e to e c aee 
wite th e n e xt Hot of rosommondattonc ao woll." We do not want die response to this question to cause 
controversy for the President concerning future appointments to the board." 

2. Cantwell #2 'There is an ineertiM) in a comment for this question. Has It been tnserted? There alsoisa 
statement in the middle of the leeponse that says '^Please clai% how this limited utility was known fsiorto 
coiT^)letion of the feasibility study on U.S. worker studies described in the folowng paragraph.] ” I cani teH 
whether tMs has been addressed or not See attached master document I have inserted it. The jnsertion is 
intended to address that comment This is fine with me. 

3. Cantwel #3 • Ted has incorrectly descrtoed the current COi rules (although there is no currerd policy, since 
K is still under review). The current standard is that the principal auttm of a sfte profile mu^ not have been 
employed at the ^ in any capacity. There Is no Iknitation on ‘ntenaging the radiological protecfion program 
or devetoping its policies or procedures.* Also, s)r>ee there is no current COI p^icy for site profls s , but merely 
a practice that is being fbNowed while a pdi^ is being developed, Ihia resporM needs to be r&wrttten to 
remove lefersnces to the ‘pc^.* It also is not approp r iate to be discussing a proposed policy wth Congress 
before It Is finalized. (David, doesthefotlowingaddressyourcorKem? Ted and OCAS, Please also let me 
krrow if proposed rew^ is OK with ycu.) 

I have recommended some changes to this response belcw. Jim Neton should review this carefiiily for 
accuracy. I think we should notcfiscussNIO^'sreviewof a proposed policy until the policy is ready tor public 
consumption, and Ihere are stifl a number of questions that need to be addressed. My impression about 
tilOSH staff experts" is tiiat our currmt practice is not our past practice, and ttiat NIOSH reviewers rarely if 
ever have conflicts of their own (VNIOSH reviewers are required not to have worked at the sites toeyars 
reviewing, then (hat should be stated as w^). The propos^ response (with orwtthout my suggestions) 
Ignores the issue of firms with oonficts of interest, which is pan of toe question (which I have pasted trelow). 
Do you want to avoid Oils Issue, or to address It? 

What ate the NIOSH conflict of interest critraia for contrachNS developing site profiles? I understand 
tihat site profiles can be developed by fijms and individuals with conflicts of int^est that would 
otherwise bat them from doi^tbe actual dose recxHistructioi];. Has NIOSH torminated aqy contact 
wifii consultants due to conflicts of intoest? What ratify ixepared the site profile for Hmfocd? 


NiOSH Is currently revieedng Its eonfllet of interest practices coneeming site profiles, which iMve evolved 

t of latw ee t poli c y 

ilendiorof e site profile must aot lurvcbcra employed at the 
sHe (by DOE or by a contractor or anbcMtraetor) in any capacity. This docs act preclude 
persons who were raqiloyed at tte site and involved in radiobgical protectioa and mei^ring 
aetivities from contribotfng to flie site profile. WIO S H te caw m itty iWtewiBg thi s p e lh y i -NIOSH 
also solicits informatioB from employees at tfae site, since fimy may have unique information. In 
addition, it should he noted that NIOSH staff e:qMrts, who normally have no flee to the she, review 
and approve each site profile before it is used for dose reconrtnictions. 


NIOSH has not terminated a contract dne to a conflict of interest However, KlOSH*8 dose 
reconstmetion contractor, after consulting with NIOSH, decUned to renew s contract wifli a 
consultant agra^ as a result of conflict of interest concerns. Another NIOSH contmetnr declined 
to pursue a possible activity after NIOSH expressed conflict of interest concerns about h. 


The site profile for Hanford was drafted principally employees of Pacific Northwest National 

Laberntories (PNNL), which conducts ruction monttoring operations at Hanford. Under 
enrrent confU^ of intermt practices, the principal author for Ibis drafting effort could not have 
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been an employee of PNNL and revisions of tbU site profile wiO be led by persons who have not 
been employed at Hanford. As discussed above, NIO$H experts reviewed and approved the 
issuance of the Hanford site profile. 


4. Reid#1 -Ithink ItwouM beabigmistaKehxNIO^toleave congressional readers witfi the impresslw) 
that we amply began accepting work before we were ready, without incicating why. This couM be fbced by 
changing the 3rd aenterrce to read, ”Dose recorrstructions have taken this length of time because NI08H 
began receiving cases from the Department of Labor before ft NtOSH had developed its dose reconstruction 
program and ba fer e I th ad the cape^ to comiiriete dose reconstructions." (changes to bdd). NIOSH Is 
certtfnly entitled to decide which battles to fight, but this does not strlre me as being (1] a huge batde or (2) a 
change that is worth ignoring, given that NIOSH In toct had no choice but to accept toese claims. 

TMs is fine with me. Great -hope others agree too. 

5. Reid #1 arnl Reid IS - We atr^ly recommend deleting toe predidion that the NT? site profile 'should be 
issued this sunmer." Such predictions have proven to be wrong ao many times in ths past, since so many 
things can cause delay, and NIOSH’s credibility is hurt every tftne such a prediction is made but does not 
happen. 

David, I am not sure how else we can respond to this since OMB wants us to be more accountable for 
deadlines. What if we change It to "We hope it v^H be ready this summer.* (Miicri 1 actually don't thtok OMB 
win approve but we can try.) 

First, NIOSH can show progress on this site profile by indicating that three of its six sections are already 

comi^eted and asraftable on the OCAS web ate. I also would recommend making the two responses 
consistent in how they describe toe review - one currently says the profile Ts presently urfoer re\^ by NIOSH 
experts" and the other says it "is currently undergoing review." I would prefer the latter, but am more 
corrcemed with making them toe same. 

But I toink if we are "picking batttes" with OMB, then this is the one to pick, since Sen. Reid Is quite litely to 
hold NIOSH to this estimato on completing the entire site prMie. N^hM* of his questions actually ask when 
the site (xofile will be completed, and the proposal is to provide this estimate in response to both questims 
despite the foct that he didn't In addition, this response could create the expectation that DRs wll be 
coming very shortly after that, raising expectations this fall as well. IwouldsuggestthatweresportotoOMB 
by s^ng that the last thing we want to do is unnecessarily raise the expectations of Nevada residents if it's 
possible that the expectati^s will be disappointed if the site profile Is fcx some reason not completed by 
September. 

If aftsrtoat CMB still Insists on inck^g some estimate, then I would recommend saying that we hope bie site 
profile witl be completBd "later this year.' 

Hope these comments are helpM. 

David 


•~~Or1ginat Message-~~ 

From: Sundin, David $. On Behalf Of BHott, Larry J. 

Bent Friday, May 07, 2004 4:10 PM 
To: Katz. Ted; Brand, Anstlce M. 

Cc: ElftoQ, Lany J.; Neton, Jim; Roemer, Jane; Naimon, David 
Subject RE; Final commettts on HHS 8ENR Qs As oi EEIOCPA 


(Lany is unavaHabie.) 

OCAS Is fine with Ted's draft responses. 

David 8. Sundin 
Deputy Director 
OCAS/NiOSH 
513-533-6802 
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Crisis du jour 


Page 1 of 1 


Neton, Jinn 


Front: Neton. Jim 
Sent: Friday. May 14, 2004 4:03 PM 

To: Toohey, Richard' 

Subject: RE: Crisis du jour 

Dick, 

ITianks for the info. It's not necessary to check the ones already released. Are we going to release foe upcoming 
TBOs with Rohrig and Martin as the authors? 

Jim 

— Original Message — 

From: Tocfoey, Richard [mallb):TooheyR@orau.gov] 

Sent: Friday, May 14, 2004 3:16 PM 
TO: Neton, Jim 
Subject: Crisis du Jour 



I checked the author records for TSDs not yet approved against the disclosure forme, and we have the 
foBowfog hits: 

Worked at the site, but not responsible for tha RP or dosimetry program: 

Mound: Hysong (Environmental TBD) and Proctor (External TBD) 

ORNL: Bums (Extern^ TBD) 

Worked at the site, and was responsible for RP/Dosimetry 
INEEL: Rohrig (all TBOs) 

Pantex; Martin (all TBOs) 

Don't have the team members for tha next round easily available yet, but I will check with Judson. Do you 
want me to check the site profiles already approved? 

Dick 

Richard E. Toohey, Ph.O., CHP, Director 

ORAU Team Dose Reconstmction Project for NIOSH 

Oak Ridge Assodated Universities 

POB117MS23 

OakRidge, TN 37831-0117 

phone: 865-576-9561 

fax: 665>241-9769 

cel: 365-207-2565 

Cinti phone: 513-458-6900 

Ontifax: 613-924-0189 

toll-fres: 80O-322-O111 


12/6/2004 
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Geretell, Amanda 

From: Neton, Jim 

Senfc Monday, June 28, 2004 5:10 PM 
To: Elliott, Larry J.; Sundin, David S. 

Cc: HomoM-Htua, Zeda (Liz) McGoleridc, Robert 

Subject: RE: Revised COI poficy 

My comments On the revised policy ate included in the atia^^ed document For the most part tfiis reads fine to 
me, I Just think thrt we’ve been too restrk^ve in a couple of areas. Ifvve can agree to a revised document after 
Larry and Dave comment Hi pr^are a final and fbrw^ it to Toohey fix ORALTs reaction. We need to get this in 
front of them sot^, ao that we can have a final before the August Board meeting. 

Jim 


Orlghai Message 

Rwm: ElllotL Lany J. 

Senti Thuraday, June 24, 2004 7:46 AM 
To: N^on, Jm; &ndin, David S. 

Subject' nV: Revised 001 policy 

FYI, let me know what comments you have on this and how you think these comments should be 

handled. lwoutdlikeyourthought8bynextTu68day6f29. 

thanks, 

Ije. 

— Original Ifiessage — 

Fram: Honwkl-Tnus, Zeda (Liz) E 
Sent: Wednesday, June 23, 2004 4:47 PM 
Tb: Elliott Lwry J. 

Cc McGoleifclt Robert 
Subject RE: Revised COI policy 

Larry - Hare are our comments on the COI policy. As we discussed, I think 
this now covers the SSC, DRs and site profiles, which is probably the best 
way to go. I have included a immber of conooents with questions that I would 
like to cdiat with someone about, Jin or whoever you feel is appropriate. 1 
an sure there are a number of issues that we can finalize before this goes 
back to ORAU. Obviously, not all of my comments are legal, but some are 
suggestions I hope you will consider and discuss with ne if you have any 
questions about my or David's (to the ability I have to explain what he was 
thinking) thinicing on then. 

I know (hope? I ] that you and your staff will review this thoroughly, 
especially to ensure that we have covered all of the bases with the addition 
of the SEC to this policy. I have scaled back the comments and changes some 
in light of the fact that the basis for this document has already been 
published, but I think that the magnitude of this COI policy - covering all 3 
major activities - allows for some modifications to be acceptable. 

□id you or Jim ever hear back about the points David Indicated below? 

Talk to you soon. Thanks - Liz 


Zeda E. (Liz) Homoki*-ritus 


12/9/2004 
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Radiation Compensation Legal Team Attorney 

HHS Office of the General Counsel 

Public Health Division 

CDC/ATSDR Branch 

1101 Wootton Parkway^ Suite 560 

Rockville/ Maryland 20852 

301-443-0115 - PHN 

301-594-0041 - FAX 

zhonoklScdc.gov 


Original Message 

Front: Elliott, Larry J. 

Sent: Monday, i^ril 26, 2004 12:49 PM 
To: Maimon, C^vid 

Cc: Meton, Jim; Howard, John; McGolerick, Robert; Hoffioki-Titus, Zeda (Liz) E. 
Subject: RE: Revised COI policy 

Thanks. I have not heard anything front ORAU but ntaybe Jim has. 

Original Message 

Fran: Naimon, David 

Sent: Monday, T^rll 26, 2004 11:42 AM 
To: Elliott, harry J. 

Cc: Neton, Jin; Howard, John; McGolerick, Robert; Homoki-Titus, Zeda (Liz) E. 
Subject: RE: Revised COI policy 


Larry: I understand from Liz that you mentioned this item at the huddle this 
morning as pending with us. Liz will work on this after we finish reviewing 
and responding to Ted's latest SEC draft (which of course will delay our 
responses on congressional controlled correspondence, many Of which cane to 
us after the deadline, although we're responsible for delay as well — could 
we get extensions on those?) . Also, have you heard anything back frcrni ORAU 
concerning our initial suggestions below? Thanks. 

David 


Original Message-- 

Prom: Maimon, David 

Sent: Wednesday, April 14, 2004 11:10 AH 
To: Elliott, Larry J. 

Cc: Neton, Jim; Howard, John; McGolerick, Robert; Homoki -Titus, Zeda (Liz) E. 
Subject: RE: Revised COI policy 

Larry: Tea, 1 would like to know if these changes are made, and would like 

to be involved if OFRAU resists changes (and would like to hear about real- 
life circumstances where parties to litigation subpoena a witness and then 
pay them) . . As I indicated below, we have just begun our review, and this is 
not clearance of the document. Me may have more to say later, but will let 
you know either way. I would like to see any new document so that we are not 
reviewing an out-of-date version. Also, FYI, due to other work load issues, 
Liz will be handling this issue henceforth instead of Rob. Thanks. See you 
soon . 

David 


--- — Original Message— 
From: Elliott, Larry J. 


12/9/2004 
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Sent: Wednesday, April 14, 2004 10:16 AM 
To: Naimon, David 

Cc: Neton, Jim; Howard, John; McGolerick, Robert 
Subject: Re: Revised COI policy 

Thank you. This is helpful and I appreciate the effort to react to this 
now. We will pursue questions with ORAD. 6 assume you wish to see this 
again if any changes are effected and would want to be involved if ORAJ 
resists any changes. Lje. 


Sent from my BiackBerry Wireless Handheld 


Original Message— 

From: Naimon, David <dhnO0cdc.gov> 

To: Elliott, Larry J. <ljelBcdc.gov> 

CC: Neton, Jim <jfn26cdc. gov>; Howard, John <zkzlflcdc.gov>; McGolerlck, 
Robert <bku79cdc. gov> 

Sent: Wed Apr 14 09:52:43 2004 
Subject: RE: Revised COI policy 

Larry: Rob and I just did a cursory review of this policy. Here are our 
preliminary coinnents/questions (we nay have more later) : 


1. The document makes several references to work supporting or in support 
of a Special Exposure Cohort determination. We think this language could be 
interpreted to include work on a decision to add a claas of employees to the 
SEC, but not to deny adding a class of employees to the SEC. We think this 
language should be changed to a more neutral statement - perhaps work 
"concerning" a decision on whether ox not to add a class of employees to the 
SBC. 


2. The document also places restrictions on those who testify as an expert 
witness in an EEOlCPA-related case, but limits their application to those who 
testify voluntarily, rather than under subpoena (with those under subpoena 
being addressed on a case-by-case basis) . Given the ease with which someone 
who wants to testify can get someone else to subpoena them, and the unlikely 
scenario that smeone would compel testimony from an expert, and then pay 
then for their services, I think this could be problematic. Perhaps you can 
ask ORAD if they know of cases in which people were subpoenaed to testify, 
and then compensated for their services. It would seem to me at first blush 
that there could still be a conflict of interest if DOE paid someone for 
testimony on an EEOICA-related matter, even if under subpoena. 


We will take a look at this document in further detail, and may have more 
cominents in the future, but wanted to give you our initial thoughts right 
away. Hope this is helpful. 


David 
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--Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, April 13, 2004 1:45 PM 
To: Naimon, David 
Cc: Neton, Jim 

Subject: RE: Revised COI policy 


Yea. The attached has been through ORAU legal review and approved by them. 

He need to say approved or not from our side so that they implement this ASAP 
(preferably so that we can say this has been done at the Board meeting next 
week} . 

Original Message 

From: Naimon, David 

Sent: Tuesday, April 13, 2004 1:40 PM 
To: Elliott, Larry J. 

Subject: RE: Revised COI policy 

Larry: Glad to look at it, but could you please remind me what were Jim's 
answers to your questions below? I recall that this was sent to me right 
before the last Board meeting in Augusta, and that It was not deemed urgent 
at the time (while other things were more urgent}, but perhaps I am 
mistaken. Thanks. 


David 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, April 13, 2004 1:28 FM 

To: Naimon, David 

Subject: FH: Revised COI policy 


David; 

See below and attached. We would like your review and comment before we 
provide an answer to the question from the Senate Ccmsnittee hearing, we also 
would benefit from your comments in order to bring this issue to closure. 

Ije. 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, February 03, 2004 2:04 PM 
To; Nalnon, David; Neton, Jim 
Cc: Sundin, David S. 

Subject: FW: Revised COI policy 


David, please review and comment on the attached and explanation below of 
each document. Jim, am I correct that this has passed ORAU legal review? 
Jim would you also respond as to when we need to turn this around; is the 
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time ours to set, or are they working against a timeline to implement this 
based on new hires and/or sub-contract renewals? 

Original Message 

Frcan: Neton, Jin 

Sent: Tuesday, February 03, 2004 12:52 FH 
To: Elliott, Larry J. 

Cc: Sundin, David S. 

Subject: FW: Revised COI jwlicy 

Larry, 


FYI I suspect that we need to run this by ouz OGC folks. 


Jim 


— - — Original Message — - — 

From: Toohey, Richard [inailto:TooheyR$orau.gov] 
Sent: Tuesday, F^ruary 03, 2004 12:00 FM 
To: Meton, Jin 
Subject: Revised COI policy 


Jim: two copies are attached; the one dated 2/2/04 is in track changes mode, 
so you can see exactly what was changed, and the one dated 2/3/04 is a clean 
final copy. I decided to leave Vern's suggested word "prepare" regarding 
site profiles, since we may not want to define that too strictly. Obviously 
we will still need site experts and consultants, who nay do some writing and 
reviewing for a site, but will not be charged with "preparing" the site 
profile. Now we can tell Richard and the Board that a revised policy has been 
prepared and sufcenltted! Ne'll run it thru the nomal review cycle shortly. 
See you in Augusta. 

Dick 


p.s. I'm not planning on calling you today at 1:00 unless you have something 
we really need to discuss. 


«C0I suggestions RET final 2-3-04. doc» «C01 suggestions RET 2-2-04. doc» 
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ORAU TEAM CONFLICT OF INTEREST POLICY (Rev. 2 OGCa 
draft) 

A. Overview 

In any aituation dat involves eompensatka fin- i^juryj vdiedier a tort claim, a worker’s 
compenaatiCHi case, O' a claim nude under die Energy Employees Occiqational Dlness 
Compensation Pro^am Act (EK)ICPAX tke integrity of die process must he 
unimpeachable. ThisispaiticularlytnieUKlCTtheEEOICPA,becaiiseooelHBidiofdie 
U.S. government (Le., DOE) was responsMe fi>r die eiqiosures to iomziag radiation and 
hazardous sidutances and is also dialled with providing data to assist in adjudicating 
claims, while odier branches of the government (i.e., NIOSH, DOL) are responsible fbr 
arfmink tering and opcrstii^ the program. Many of die persons woricing fiv the 
govenunent on this progr a m, whether as federal or contractor employees, have had 
previous involvement in the conduct of radiation protactiOR programs at Dqurtment of 
Enogy (DOE) fecilities; or they may have previously received or are currently receiving 
finandal siqiport or c<xnpensatkin IXK. 

The ORAU Team is extremely sensitive to the concerns fei the stakeholder community 
i^srding peremved or actual conflicts of kderetf(COI). Wcundentandwhythebaron 
poeeived sod actual eaiflicts of iitterest must be set higher ita this fwqjeet than is 
established by the COI inovisions of the Federal Acquisition Regulations (FAR). 

The critical consideratitRi is not whether the potoitial fer COI exists - it does. The most 
important fectors are dut die contractor have a rigorous and precise plan fiir identifymg 
potential COI shiiaticnis aid avoiding diem; and that NK>SH be assiued die ccotnctor 
will cany out dutprocesswidiabsolutelid^rlty.Alibou^ some view it a not 

desirable that persons any sort of DCS afEUadonbe involved in dose reoo os tniction, 

in^Huation of site profiles, or Spedal EiqNMure Ccriiort (SEC) petition review, it is 
almost inevitable that many such persons must be urvolved, especially indu procees of 
reseai^. Fa example, heiddi pl^icisli uiw have expertise in the intenal lalixtion 
dosimetiy of plutonium must have learned didr trade at DOE fecilities simply because 
diet is where the plutonium is. Similarty.diereseatdieffbittodeveltqiSiteProfilesand 
imicess SEC pedtions for the various sites will necessarily involve petsoos with ceqwrt 
knowledge of the sites, and durt knowledge wiU usually have been gained from lun^ 
wrakedtbere. TherefMe, pvendieseiiihaait potential conflicts, die contractor selected 
{«' die dose reconstruction ixuject, almg with NIOSH, must do everyddng possible to 
prevent or manage actual and perceived ctnflicta of imaeM and to disclose all potential 
cmflicts of inlcreat. 

ORAU, a non^uoQt association of tniveraties, was charared in 1946. lo the aasuing 
five decades, we have gained oiqiarallded eoqierieiice in nuartBining the integriO' of 
technical processes while working wtdi maiQr issues of public conceni. Lessoni learmd 
from diose experien ce s have been woven into die culture and structures of ORAU. 
Previding <^Jective science-based studies and analyses diat withstand the COI challenge 
is moredian something we do - it’s a part of who we are. 
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ORAU and its employees are committed to the highest ^ical standards. All ORAL! 
employees receive mandatory initial and refiresher training in ethical issues. This trainng 
is mandatory not only (or Ol^U employees, but fiv all persons working on this jHoject, 
including strixontractors, and was conduced during the start-up phase, with mual 
refieshem thereafter. Copies of the training iiimerials cut be provided to NIOSH £ch' the 
project flies. C^U will maiiitain documentadni of dte successflil onnpletion of this 
(ai^ otho’) tnriniiig (<k all personnel working on this project, whedier ORAU or 
subeonliactor employees. 

B. COI Policy 


ORAU is committed to full and open disclosure as dw best way to {Bevent conflicts of 
interest. ORAU agrees completely flun "sunsluoe is dte best disinfectant.” 


The ORAU Team will disclose, for each company and for each individual involved in 
dose reconstructkui, preparaticoi of Site Profiles, research support i ng determiMtio ns of 



wolh at EX^ sites. In addititm, the ORAU Team membm will inform MOSH of any 
new DOE work foat they are awarded. ORAU and its subccmtractors will be proactive in 
making its processes for avoiding COI avBiU>k to all ftakdnlders. 


There are three aspects to effective disclosure/avoidance of conflict of interest: 

* Plamtingofttie work by die contractor. 

* Ovmight by NIOSH ofCOIperfermaace; and 

* Disclosure of mfixmatkai sufficient to let the public icadi its own conclusions 
concening the resolution of potential concerns about conflict of iikBest. 

ORAU will constnict a data b ase foat lisk all DOE sites where EEOICPA team members 
have worked, and outlines all potoitial areas of conflict of imeresL Hus database will be 
used by the Project Director a^ Tadc Managos B making and dtedcing weak 
assignments for dose reconstnicdon, prqMratHn of site profiles, teseardi stgiporting 
detEmiiaatiMaofwdseflierornottoaddaclBsa of employees to the SEC, 




companies on fire ORAU EEOICPA team win imvide the necessary infixmatim to 
populate foe dteabase Initially, and will prompter i^>date H at necesaaiy. 


-iii' ' — rz 1 

Printouts aboiM foe persons (and foer oraipameB) perfbnning individiial dose 
lecenstTUCtiom. prqwfalirm of site profiles, research siqiperting determinations of 
’Adiether m not to add a class of employees to the SEC, or any ofoer woik done fix 

NIOSH on behalf of the EEOICPA program will be availabteigion request, subject to 

it Sit 

miiinni malMMi Im kMB «• 

«nMWmMlW«eiiktDawtMie 

legal requirements ccmcenung the protection of fsivacy interests. ORAU will woik with 

NIOSH to find the best way to maltt this information available. 
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The ditabiM will be coiutnicted to provKie (he following infoniiation to the ORAU 
EEOICPA Team, toNIOSH, and, as described above, to others: 

* Whether and where ORAU, a subcontractor, wkidividiul employees of ORAU or 
a subctntiacKir is, was or will be (tai the nesct 12 months) Involved in managin g cr 
directing DOE radiation protection and heaUi physics program policies, practices 
and /or procedures. 

* Whedier and where ORAU. a subcontractor, or ndividual employees of ORAU or 
a subcontractor is, was or will be supposting, dreetly or indirectly, decision* 
making in a radiation dosimetry progrmn. Thisincludesa 
contractor/subcmitractor that is an (M&O/M&l), teem member of an MftO/M&l, 
or a program msra^ of such s inogram. 

* Whether and where ORAU, a subcontractor, or aidividuaJ emptoyees ORAU or 

a subctHitracUR- has brood technical sui^wit contracts or task-bas^ ccnuracts in 
place at D(^ sites whose Statomeot of Worit pennits them to curmtly complete 
or be laoadeaed to include die above radiation dosimetry weak. 

* Whether and ^^Mre ORAU, a 8iAcontrector,wiidividual employees ORAU or 
a subcontractor has an “active** interest in bidding for dw above D^Ewodc 
aedvitiea and such “interest** has been prc^ieily rBsclosed elsewhoe |Hiblicly 
(through public announcements, media or odier diaclosures.) 

* Whether and where any individual employees ofOftAU or a sifocoQtractor fin- the 
ORAU EEOfCPA team have acted as expert witnesses on bdialf of DOE or a 
DC^ contradm* with respect to woiIcct conpenaalkn daims or law suits 
involving the rfuestion of whether radiation aqMmiie was reapoosible in whole or 
in part for an alleged tojury. 

* Whether any individual mployees of ORAU or a subcontractor for die ORAU 
EEOICPA team have fixmer c<rfleagues or co-woikers whose daims diey may 
receive for dose recoiutructiod by virtue of die DOE facilities or sites assi^ieil to 
them. 

* Whedier ORAU and its subcoDiracten and their empItoKcs are reviewing reports, 
assessments, surveys, doGunein and records tlMt tttey orgadationally or 
individually have bcM reqiMisfole fiM* authoring, devdoping, or submittmg to 
DOEoritscoctracton. ORAUwill furdterintficate if ^(AU, a subcontractor, or 
individual eoqiloyees of ORAU or a subcontnelar was sn unideiitified CMtributor 
to any such reports, assessmetOs, surv^ docuaMots or records. 

To avoid potentiai for actual or perceived conflicts of interest in dose reconstruction 

or odkcr activities ander tiiis contract, ORAU, its subcootiactms, and the individual 

onployees of ORAU or a subcontractor wUl subscriw to the following restrictimis: 
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Ko contractor, subcontract)!, or gjlig^byqe ^ perform, review, or ^prove dose 
reconstructions for claimants from a mven DO^AWE site, prepare a she profile 
for that site, or ^ or not a 

jiftii gf gjid^iiQj^jo iwniiTnnwnw°ftit if jpofim 

wod that afiected or eMablisbed policies on ^iation asscasmentt, 

dosimetry p rog ram s or recmds at that site. 

No contractor, sifocootiacuir, or employee will perform, review, or giprove dose 
reconstructions claimants fiom a given DO&AWE site if th^ have previously 
been involved with IKK-funded dose assessmoits or reconstructions for workers 
from that site. 



No cmitractor element Will partic^Mte in or review dose reconstnictions (»- 
participate in research siqqiorting she profiles or detenninations of whedier or not 
to add a class of employ^ to the SEC for fliose DCX sites or activities where it 
is Oie prime coatra^)r(Le., M&O/MdU), team member tei a prime cmtractor, 
program manager or subcontractor maweglng dosimetiy progrmna, a otherwise 
intoidstobeea^rloyedassuchwftiiin 12 moofos of starting this e<mtract<or 
ending this CfNitnct?). 

No individoal will perfonn, review, ora{grove radiation dose reconstnictkins, 
[repare site pofile^ or conduct leaeai^ supporting delMminations of vdtether or 
not to add a class of employees to the SEC, if be or die has veduntarily acted as an 
exptit witness (induding a non-testifying expert) on behalf of DOE or a DOE 
cmtracfaH' in deliaise of radiation dose claims cr suits. RestrictkniBforan 
individual who acts under subpoena will be detennined on a casc-by-case basis. 

No individual will perfonn, review, or tggrove mdiation dose reconstructions, arte 
profiles, or deteaminatioos of or not to add a class of employees to the 

SEC fw co-workers, DOE fidlities at which ttiey were fivmetly employed , « tex 
contrectms by wdmn ibQ' have been employed Site experts may be employed to 
advise on site specific issues and incidents as necessary. 

No contractor or subcontractor dement will be pennitted to perform or bid for 
coUatceal work on IX^ radiaticn dosimetty jaugiuut sqqxnt ibr tiiose sites 
where it is conducting dose recoastructiras, prqiaring a site profile (m* scheduled 
to pr^MTC a site profited or performing woit tigporting a detetmination of 
whether or not to add a dass ofemployees totiieSEC. 

Key personnel of the ORAU team will not have a conflict of interest wrtfa respect 
to managii^ this project <x canjdng out m marketing radiatiim protection/lieshh 
phyncs services elsewbm in DOE. 

Each supervisor, doumetrist, and reviewer, and each professional performing, 
reviewi^ or approving a dose recmutniction, preparing a site profile or 
pMforming work supporting a deimmlnstioa ofwhetberornottoaddaclassof 
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employees to the SEC, will be required to complete and sign die attached form 
f^reeing to abide by (he above requirements. The ibnns win be maintained as 
auditable records of this project 

* No contractor, subcontractor, or individual win perform, review, or ^rove 
radiation dose reconstmctions, i^epare site profiles, or conchict reseat 
sufjportiiig determlnatitHU of whether or sot to add a class ofmployees to the 
Src if the company or individual has voluntarily provided eqaert witness swices 
Oncludiog a non-testifying expat) <m behalf of DOE or a oasracbr in defense of 
any claim filed under the EEOICPA. Restrictions far an in^duai who acts 
under subpoena will be determined on a case-by-caie basis. 

* A form identifying the dosimetrist triio pofamed die dose numsiruction aid the 
reviewer who approved it will be attached to each dose lecoostructkni and SEC 
detominatiai, and jvovided to die claimant or petiti<Mier(8) as app ropriate, ilong 
with short bfagraphicai siwtehes. 

All subcontnets issued to support ORAU in EEOICPA will contain a clause to ensure 
dial the subcontractor complies with ORAU policy (stated here) regarding conflict of 
intnest. 
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Qerstell, Amanda 

From: HomokhTitus, Zeda (Liz) E. 

Sant Tuesday. June29.2004 11:12 AM 
To: Neton, Jim 

Cc; Elliott, Larry J.; Sundin, David S.; McGolerfck, Robert 
Subject RE; Revised COI policy 

Tracking: iikIpI«ri Deflvery lUHid 

Ne«oa Jim DeOvemf: 6/29/2004 11:12 AH Read: 6/29/2004 6:34 PM 
BKotLlaiTYJ. DeByered: 6/29/2004 11:12 AN 

SwdbvOmrtdS. DcAmhI: 6/29/2004 11:12AM Read: 6/29/2004 ll:2S AM 
McGderick, Robert OeRverad: 6/29/2004 11:12 AM Read: 6/29/2004 11:18 AN 

Jim -llanla for your coannoits-l have made a few itspotues and tttnivited to accommodale the changes. 1 am available 
until 1230 andthenagamafier230todisctissthisifyou have anyquestionsdxNitmyccifiiineiits. I had a few conmeBta 
that included a question 'ndiere (he change was accqited, but the questioD was Dot respcmdedn) •! tried to indicate those 
again, or possibly someone else's comments will address dwm. Thania - Liz 
(sorry - 1 forgot to add my attachmmt) 

Zeda E. G>ia) Honoki-Titut 

Rediatioa Compenaatioa L^ai Team AttoiMy 

HHS Office of die Oeocnl Comuel 

Public Health Divirioa 

CDC/ATSDRBnoeta 

1101 WoolKnPwkw^', Suite 5ti0 

Reefcville, Mitylasd 30S32 

301-443-4113 -PHN 

301-394-4041 - FAX 

ihomokiQEde.giw 


Original Mssage 

From: Neton, Jim 

Sent: Monday, June 28, 2004 5:10 PM 
To: Ellkitt; Lwry J.; Sundin, David S. 

Cc HomcikhTItiis, Zeda (Uz) E.; McGoierldg Robmt 
Sul^ect: RE: Revised 00] policy 

My comments on the reviaed policy ate included in the attached document For the most part ttiis reads 
fine to me, I just think that we’ve been too restrictive inecoupleof areas. If we can agree to a revised 
document after Larry and Dave comment, I'll prepare a final and forward It to Toohey for ORAU's reaction. 
We need to get this In front of them soon, so that we can have a final before the August Board meeting. 

Jim 


-—Original Message — 

From: Qliott; LanyJ. 

Sant: Thurs^, June 24, 2004 7:48 AM 
To: Neton, Jtin; Sundin, DavU S. 

Subject: FW: Revised COI policy 

FYI, let me know what comments you have on this and how you think these comments should be 

handled. I would Hke your thoughts by next Tuesday 6/28. 

thanks, 
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Ije. 

— -Original Message — 

From: Homokl-TItus, Zeda (Liz) E. 

Sent: Wednesday, June 23, 2004 4:47 PM 
Tmeiott, Larry J. 

Cc: McGoierick, Robert 
Subject: RE; Revised COI policy 

Larry - Hare are our caoanents on tha COI policy. Aa we discussed, 1 
think this now covers the SEC, DRs and site profiles, which is probably 
the best way to go. I have included a number of coininenta with questions 
that I would like to chat with someone about, Jim or whoever you feel is 
appropriate. I am sure there are a number of issues that we can 
finalize before this goes back to ORAO. Obviously, not all of ny 
comments are legal, but some are suggestions I hope you will consider 
and discuss with me if you have any questions about my or David's (to 
the ability I have to explain what he was thinking) thinking on them. 

I know (hope?!) that you and your staff will review this thoroughly, 
especially to ensure that we have covered all of Che bases with the 
addition of the SEC to this policy. I have scaled back the cosunents and 
changes some in light of the fact that the basis for this document has 
already been published, but I think that Che magnitude of this COI 
policy - covering all 3 major activities - allows for some modifications 
to be acceptable. 

Did you or Jim ever hear back about the points Oavld indicated below? 
Talk to you soon. Thanks - Liz 


Zeda E. (Liz) Momokl-Titus 

Radiation Compensation Legal Team Attorney 

HRS Office of the General Counsel 

Public Health Division 

CDC/ATSDR Branch 

1101 Hootton Parkway, Suite 360 

Rockville, Maryland 20852 

301-443-0115 - PBM 

301-594-0041 - FAX 

zhoinokiScdc . gov 


Original Message 

From: Elliott, Larry J. 

Sent: Monday, April 26, 2004 12:49 PM 
To: Nalmon, David 

Cc: Neton, Jim; Howard, John; McGolerick, Robert; Homoki-Titus, Zeda 
(Liz) E. 

Subject: RE: Revised COI policy 

Thanks. I have not heard anything from ORAU but maybe Jim has. 

--Original Message — - — 

From: Haimon, David 

Sent: Monday, April 26, 2004 11:42 AM 
To: Elliott, Larry J. 

Cc: Neton, Jim; Howard, John; McGolerick, Robert; Homokl-TiCus, Zeda 
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(Liz) E. 

Subject: RE: Revised COI policy 


Larry: I understand from Liz that you mentioned this item at the huddle 
this morning as pending with us. Liz will work on this after we finish 
reviewing and responding to Ted's latest SEC draft (which of course will 
delay our responses on congressional controlled correspondence, many of 
which came to us after the deadline, although we're responsible for 
delay as well — could we get extensions on those?) . Also, have you 
heard anything bacic from ORAU concerning our initial suggestions )delow? 
Thanks. 

David 

Original Message 

From: Nainon, David 

Sent: Wednesday, April 14, 2004 11:10 AM 
To: Elliott, Larry J. 

Cc: Neton, Jin; Howard, John; McGolerick, Revert; Hoiao)ci -‘Titus, 2eda 
(Liz) B. 

Subject: R£: Revised COI policy 

Larry: Yes, I would like to know if these changes are made, and would 
like to be involved if OFRAU resists changes (and would like to hear 
about real-life cizcumstances where parties to litigation subpoena a 
witness and then pay them} . As I indicated below, we have just begun 
our review, and this is not clearance of the document. Me may have more 
to say later, but will let you )cnow either way. I would IDce to see any 
new document so that we are not reviewing an out-of-date version. Also, 
FYI, due to other work load Issues, Liz will be handling this issue 
henceforth Instead of Rob. Thanics. See you soon. 

David 

Original Message 

From; Elliott, Larry J. 

Sent; Wednesday, April 14, 2004 10:16 AH 
To: Halmon, David 

Cc: Heton, Jim; Howard, John; McGolerick, Robert 
Subject: Re: Revised COI i>oIicy 

ThanJc you. This is helpful and I appreciate the effort to react to this 
now. We will pursue questions with ORAU. 8 assume you wish to see this 
again if any changes are effected and would want to be Involved if ORAD 
resists any changes. Lje. 


Sent from ny BlackBerry Wireless Handheld 


Original Message 

From: Nainon, David <dhn08cdc.gov> 

To: Elliott, Larry J. <ljel9cdc. gov> 

CC: Neton, Jim <jfn28cdc. gov>; Howard, John <z]czl8cdc. gov>,' McGolerick, 
Robert <bku7Scdc. gov> 

Sent: Wed Apr 14 09:52:43 2004 
Svdjject: RE: Revised COI policy 

Larry: Rob and 1 just did a cursory review of this policy. Here are 
our preliminary comments/questions (we may have more later} : 
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1. The document makes several references to work supporting or in 
support of a Special Sxposure Cohort determination. We think this 
language could be interpreted to include work on a decision to add a 
class of employees to the SEC, but not to deny adding a class of 
enployees to the SEC. He think this language should be changed to a 
more neutral statonent - perhaps work "concerning'* a decision on whether 
or not to add a class of employees to the SEC. 


2. The document also places restrictions on those who testify as an 
expert witness in an BEOICPA-related case, but Units their application 
to those Mho testify voluntarily, rather than under subpoena (with those 
under subpoena being addressed on a case-by-case basis) . Given the ease 
with which someone who wants to testify can get s<»ieone else to subpoena 
them, and the unlikely scenario that someone would conpel testimony from 
an expert, and then pay them for their services, I think this could be 
problematic. Perhaps you can ask OtthO if they know of cases in which 
people were subpoenaed to testify, and then con^ensated for their 
services. It would seen to ne at first blush that there could still be 
a conflict of interest if DOE paid someone for testimony on an EEOICA- 
related matter, even if under subpoena. 


He will take a look at this document in further detail, and may have 
more comments In the future, but wanted to give you our Initial thoughts 
right away. Hope this is helpful. 


David 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, April 13, 2004 1:45 PH 
To: Maimon, David 
Cc: Heton, Jim 

Subject: PEc Revised COI policy 


Yes. The attached has been through ORAO legal review and a^roved by 
them. Ne need to say approved or not from our side so that they 
inplement this ASAP (preferably so that we can aay this has been done at 
the Board meeting next week) . 

Original Message — --- 

From: Nalflion, David 

Sent: Tuesday, April 13, 2004 1:40 PM 
To: Elliott, Larry J. 

Subject; RE: Revised COI policy 

Larry: Glad to look at it, but could you please remind me what were 
Jin's answers to your questions below? I recall that chla was sent to 
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me right before the last Board meeting in Augusta, and that it was not 
deemed urgent at the time {while other things were more urgent), but 
perhaps I an mistaken. Thanks. 


David 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday. April 13, 2004 1:29 PM 

To: Nainon, David 

Subject: FH: Revised COl policy 


David; 

See below and attached. He would like your review and conunent before we 
provide an answer to the question frcn the Senate Comnittee hearing, we 
also would benefit from your connents in order to bring this issue to 
closure. 

Ije. 


Original Message 

From: Elliott, Larry J. 

Sent: Tuesday, February 03, 2004 2:04 PM 
To: Maimon, David; Neton, Jiia 
Cc: Sundln, David S. 

Subject: FH; Revised COI policy 


David, please review and convient on the attached and explanation below 
of each document. Jim, am I correct that this has passed ORAU legal 
review? Jim would you also respond as to when we need to turn this 
around; is the time ours to set, or are they working against a timeline 
to implement this based on new hires and/or sub-contract renewals? 

Original Message -- 

From: Meton, Jin 

Sent: Tuesday, February 03, 2004 12:52 PH 
To: Elliott, Larry J. 

Cc: Sundln, David S. 

Subject: FH: Revised COI policy 

Larry, 


FYI I suspect that we need to run this by our OGC folks. 


Jim 
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Original Message 

From: Toohey, Richard [niailto:TcoheyR#orau.gov] 
Sent: Tuesday, February 03, 2004 12:00 Et4 
To: Neton, Jim 
Subject: Revised CX}I policy 


Jim: two copies are attached; the one dated 2/2/04 Is in track changes 
mode, so you can see exactly what was changed, and the one dated 2/3/04 
Is a clean final copy. I decided to leave Vern's suggested word 
"prepare" regarding site profiles, since we nay not want to define that 
too strictly, ^viously we will still need site experts and 
consultants, who may do some writing and reviewing for a site, but will 
not be charged with "preparing” the site profile. Now we can tell 
Richard and the Board that a revised policy has been prepared and 
submitted! Me'Ll run it thru the normal review cycle shortly. See you 
in Augusta. 

Dick 

p.s. I'm not planning on calling you today at 1:00 unless you have 
something we really need to discuss. 


«COI suggestions RET final 2-3-04. doc» «COI suggestions RET 2-2- 
O4.doc» 
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ORAU TEAM CONFLICT OF INTEREST POLICY (Rev. 2 OGCa 
draft) 

A. Overview 

In any situation diat involves compensation for injury, whefoer a tmt ciaira, a worker’s 
compensatkHi case, ora claim made under die Energy EmpIt^ecsOGCufiational Dhiess 
Compensation Program Act (EEOICPA), dm integricy of die process must be 
unimpeadiable. This Is pardoilatrly true under die El^ICP A, because one brauefa of foe 
U.S. ^vemment (t^., DOE) was responsible for foe exposures to uniamg radiadon and 
hazardous substances and is also cbaiisd widi (Roviding data to assist in adjudicsting 
claims, while other brandies of foe government (le., NIOSH, DCM..) are responsible for 
admin^terav and operatmg foe program. Many of foe persona westing for foe 
govemmoit on this p rogram, vfoelher as federal or ccmtractor empkyees, have had 
(Rovious involvement m foe oemduet of radiation proteetkm programs at Department of 
Energy (DOE) focilities; em foey may have previously received or are currently receiving 
financial support or compensation from DOR 

Ihe ORAU Team is eaoranely scuidve to the concern n the stakeholder cotnimmi^ 
regarding parcedved or actual conflicts of interest (COO- Weundentandwforfoebaron 
poceived and actual conflicts of interest must be set hi^ier for fois imject than is 
established by the COl provisions of die Fednal Acquisition R^ulattoos (FAR). 

Ihe critical consideration is not ufoether foe potential for COI exists - it does. The most 
important factors are that the co nn act o r have a rigorous and predse plan for identil^ng 
potential COI situations and avoiifing dwm; and that NIOSH be aasined foe contractor 
will cany out that [vocesa with abiolutB integri^. AKbough some m^ view H as not 
desirable foat persons wifo any sort of DOE affiliation be involved in dose lecuusliucticn, 
{Reparation ofsiteirtofilesym’ Special Exposure Cohort (SEC) pethioD review, Itia 
almost inevitable that many sudi petaons must be involved, eqleciaily in foe process of 
research. For exanq)le,heBtfopli^ists who have expertise m the intEtnalrediatian 
dosimetiy of pluhxuum must have kamed dieir trade at DOE focilities simply because 
diat is where foe plutoaium is. Similarly, the r e s e ar c h effixl to develop Site Profiles and 
process SEC petitions for foe vmioaa sites will necessari^ involve persons wifo expert 
knov^edge of foe sites, and diat knowledge will usually Imve been gsuned from bai^i^ 
woikeddure. Tberefere, given these mherent potential conflicts, foe contract or selected 
for the dose reconstruction project along wifo NIOSH, must do everything possible to 
prevQt or numagn actiiBl pciceived conflicts of i ntemt and to all potential 

conflicts of interest 

ORAU, a DcaiiRofit association of inivereitics, was diaitered m 1946. hi die aunii^ 
five decades, we have gained unparalleled mqienence in maintaiDmg the integrity of 
technical processes while working with many issues offiublic coDcem. Lessons learned 
from those ex|wrieiices have been woven into the culhire and structuree of ORAU. 
Providing objective science-based studies and snalyses dutt withstand die COI ghalleng e 
b more thin something we do it*s a {lait of wfoo we are. 
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ORAU and its onployees are committed to die highest eftical standards. All ORAU 
employees receive mandatoiy initial and refiesher traiaiog in ethical issueSf This training 
is nandtfoiy not only for ORAU employees, but for all persons working m this project, 
including subcontractors, and was conducted during die stait-up phase, with anntisl 
refredMts diereafhr. Copies of die tramng msterials can be provided to NIOSH for the 
{HOjecd flies. ORAU will maintain documauatim of die successful coiii{detkinof this 
(and odwr) tramii^ for all personnel woiking on diis project, wfaedm* ORAU or 
subcontractor employees. 

a COIPottcy 

ORAU is committed to foil and open dbclosure as the best way to preveid conflicts of 
intoest. ORAU agrees complete^ (hat "sunshine is die best disinfoctant.’' 


The ORAU Team will disclose, for each company and for each kidiyidual involved In 

dose reconstruction, prqwation of Site Profiles, research supportiM determmatkms of 

whether or not to add a class of enwloym to die SEC, by 

primary audiors or reviewers 

infbnrndion^oiitdieirpastnd present at DOB sites. lnadditian.tlwO^U 
Team monbas will infomi NIOSH of toy new DOE work (hat they m awarded. ORAU 
and its subconiractors will be proactive in «nflkin£ its pro ce s s es for avoiding COI 
available to all stakeholden. 

There are three aqiects to effective dUdosure/avoidance of conflict of taterest: 

* Ptaoningofilie workbydiecontnctor, 

* Overs^l^ NIOSH ofCOIperfomanee; and 

* O^losure of infonnation suffident to let the public read) its own omclusions 
cooceming die raohdkm of potattial ctmcons about cinflict of biteiest. 

ORAU will Gonstnict a database diM lists all DOE sites when EEOICPA team members 
have woiked, and outiiDes all potential areas of conflict of intoiest Thii dmdMse will be 
used by die I^ect Director and Task Managers in makmg and checking work 
assignments ftff dose reconstnicti<Mi,prq>a r adon of site profiles, reaearch iqpgor ting 
of wbethff or 

l i ti^ii i ua ' All indivkhi^ and cmiqianiea on foe ORAU B30K7A teaiti will provi^ ^ 
necessary infMmation to populate foe database initially, ad wiB f Bo mp t ly qidate it as 


Printouts about the persons (and their oooqianies) performing iadividoal dose 
recoistnictiais, preparatian of site profile^ research st^porting determiaattons of 
vriiefoerm'DOt toaddaebss ofenqiloyeesto theSEC, oranyodierwoikdoneby 
primary Mithors or reviewers for NIOSH <mi bdialf of dw EEOICPA program will be 
availabie upon request, subject to legal requirements concemiis the protection of privacy 
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ORAL! and its employees are committed to the lughest ethical standards. All ORAL! 
employees receive maadatocy initial and refresher training in ediical issues. This training 
is maodatoiy not only for ORAU employees, but for bH persons working im this project, 
including subcontractors, and was conducted durfaig foe stait-up {diase, with atmual 
refredicn thereafter. Copies of the training ma^als ctn be provided to NI(^H for the 
project files. ORAU will rruuntain documoitatioo of tlie suceessfiil ooiiq»le(kin of this 
(and <^«r} training fix’ all personnel workii^ on dits project, whedier ORAU or 
subcontractor employees. 

B. COI Poiky 

ORAU is committed to full and opoi disclosure as the best way to {Hovent conflicts of 
interest. ORAU agrees ctnnpletely that “sunshine is foe best disinfiectant.’* 

The ORAU Team will disclose, for eadi company and fi>r eadi htdividual involved in 
dose recoBStnictiai, preparation of Sim Profilea, research siqiporting detenninatioiu of 
wbefoo' or not to add a claas o fwnptoyeCTtofoeS ECiir* 

primary aufoors or reviewers H 

infonnationabouttheirpaatandimsctitwoikatDOEsites. In addidoi, foe ^AU 
Team members will inf^m NIOSH of any new DOE work that fo^ are awarded. ORAU 
and its subcontractors will be proacfrve in aMking its processes for avoiding COI 
available to all stakdioldos. 

There are three aspects to effective discloaure/avoidancc of conflict of intoest: 

* Plsnnis^ofthe work by the contractor, 

* Oversight by NIOSH of COI perfiniaance; ud 

* Disclosure of nformatUm suffident to let the public readi its own cmuludoos 
concerning the resolution of potential concoiu dwut conflict of interest. 
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To avoid potential for actual or perceived coiflicts of interest in dose reconstruction 
or other activities under tiiis contract, OitAU, Us subco n tractors, and the mdividuai 
employees of ORAU or a subcontractor will subscribe to foe following restrictions: 



* No eontractor, subcontracfor, or employee will be the erinctole author, reviewer 

or give final approval of a dose j econstruction. to from a liven 

DOE/AWE site if they have previously been invol^ wifo DOE-foad^ dose 
assessment or recautnjctknu to workers frnn that site. 

contractor elemetU will participate in or review dose recoutructions or 
paitwipde in research siqiparting site jKofiles or detominations of wheth«' or not 
to add a class of employees to the SEC for those DOE sites or activitiea w1!iere it 
is foe prime contractor (Le., M&Q/M&IX team mmnber to a prime contractor, 
program manager or subcontractor twan agin g dosimetry pit^ranis, or otherudse 
intends to be engrloye d as such wifom 12 moofos of starting this contract JH 


pe«M» aa«t ipWMi «> aMMR ralMd 

MpMStaa. UKaUkakietoiMa* 

Malioa, «c UmSS Me Smi Mir Sw 

rrtMy Mkinnr «f ■) SEC pelifiM MUM 


* No individual will p tf feim, review, or q)prove ladiadon dose reconstructions, 
prepare site profiles, or conduct researdi su^^Nsting determinations of whether or 
not toadd aclass of enqiloyece to foeSEC, if be <»' she has voluntarily acted as an 
expert witness (inchiding a non-testifying expert) on bdialf of DOE or a DCS 
contractor in d^ense of radiation dose claims ex suits. Restrictions to an 
individual who acts unto subpoena will be detamined on a case-by-case basis. 


* No individual will perform, review, or ^jprave radiadon dose reconstructions, site 
profiles, cx deiamkuticxu of efoefocr or not to add a class of oqtloyees to foe 
SEC to co-woffcen, DOE fociUties at which foey were fo iii i eily eo^loyed, or to 
oontiBcton by wlion they have been enyloyed. Site experts may be employed to 
advise on site qwcific issues and inddaits as necessary. 


* No contractor or Bifocootractar element will be pennitted to perform tx bid to 
collateral wmk on DOE radiattoi dostmctiy program si^port to foose shea 
where it is conductkig dose recozistnicdaoa.|mparmg a site prafile (or scheduled 

to prepare a site |mofil«tl^<y.|:wtotnmg.wc^ juppw l iu g_adetoTnu^cm of |iiw» i* ii iie.M . di ^ 

whether ornol to add a elm of employees to to S^. ****** 


* Key penonnel of the ORAU team will not have a conflict of interest wifo req>eet 
to mana^ng this project or cartying out or marketing radiation protecrion'herifo 
physics services elsewhere in DOE. 
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ORAUaoditscRiployeesweconifnittedtotliehi^wstechicalstaiidvds. AIK^tAU 
em^rfoyees receive mandauey initial and r e frea h cf tnhiing in ethical issues. This trakiing 
is mandatory not only for O^U emph^eea, but for ail persons wgiking on tWa projocti 
including s u b ccn tr act ofs, and was conAicted during the aout-up phase, with anmial 
re fr ca lMe* thsMafter. Copiee of the Irwung materials can be provided to NIOSH tor the 
fMoject files. ORAU will anaintaia doeumentaika] die suocesifiil ooapIetMB of fliia 
(and odier) training for all peraonnel wnfcing on diis project, wtwdur GAAU or 

sidicodtnctM' employees, 
a COIPolky 


) 


ORAU is esnfflitted ta foil ml opea disdosiie K the best my to invert Old 

irftrest ORAU a^eea conpfetely that “sunslttne is die best disinfectM.** 

Tbe ORAU Team will tfiacloae^ for each compaiy and for each Individual involved ni 

dose iwcoostnKtioii. prepantuB of Site Profil^ resevch n 
wfa t^ CTM dto aiM a^^ tp ihs SEC, f" 

workaCD^tilea. lnaddidcm,tfaB(^lAUT«aiiaiiienhiena^iafiiiB ra6ffl^^^ 

new DOE week that they are awarded. ORAU and its sub ou n h a c tors will be proactive in 
maldi^ its processes for avoiding COI available to all stakcboldcn. 


There are three aqiects to dlbcdve diaclosuretovoidance of conflict of interaat: 

* Ptaamiag of die wok by die contnctoi; 

* Ov«ni^byNK3SHofCO(perfiiauace;aiKl 

* DiselasoreirfinfinnrixnsufBcieattoletlhepublicieachitsowiicoaduainis 
cooeeciing the lesohitton of potentiai ooQccnB about coaflkt of intenm. 


ORAU will coBstniet a daidiaae that fists all DOT sitea where EECHCPA taaaimcmben 
have worked, ad otolnwa all potcndalveas of caifikt of Interest lUsdatahaaewUlbe 
used by die Piajfoct Dkecsor and Tadc bbnagers In ndcing and dwckjng worit 


ifempfaqiee stotfaeS 

■■lit.Mn# 


compaoiw on die OTAU SOICPA team wffl provide the necessary nfiMnudflo to 
populate die (htdMae InitUfy, and will proo^ tq^dato it tt oeccasiry. 


I ji liiii ' i ' lino 


Prtotouts aboid the penona (and fliOT conqMSMs) parfiiciiiing individual doae 
reconstractiqa,pr^aradeBofihep>ofika, reieaid isqiportoig dete rm i n at iaa s of 
wbedier ornoi to acid a class of em|doyeea todw SBC, orany odier wwk dona far 
NIOSH a bcUfoftheEEOlCPA program will be available 19011 request to 
legal requirements conceitung die pratectioa of privacy interests. ORAU will w^ irith 
NIOSH to find tbe best yfry to make dns aifcniurtkm available. 


eaw'.anrm. itoaMeawm 
■1 
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interests. ORAU will condnus to make disclosure stateme nts available fo Ihc public via 

ORAIJ's website. f P >l s t s<t orau »■« »»wIi w* niosh 

* I leSodllBhaliDiiyloinikcAii 

I iiifeaniiHaMiUUc. 

The ditabase will be ccmstiiicted to provide die following infonnation to the ORAU 
EEOICPA Team, to NIOSH, and, as descrflied above, to others; 


* Whether nd where ORAU, a niboontractor, or individtia] mqiloyeea of ORAU or 
a subcontraettN' is. was a* will be (in the next 12 months) involved in managing or 
directing DOE raihati(Hi protection and heatdi fdiysics prognun policies, {vaedees 
and /or procedures. 

* Whetfaerand wdiere ORAU, a subccnlractor, or individual mnployees of ORAU or 
a subcontractor is, was or will be si^iportii^ directly or indirectly, decision- 
making in a radiation dosimetry program. Ihis inchxles a 
costractor/subcontrsKtor foal is an (MAO/Mdd)^ tmm membfr of m .M&O/KUl, 
or a program nuiuger of sudi a program. 

* Whether and where ORAU, a subcontractor, or tndividiial mnployees of (MIAU or 
a subcontractor bau broad technical nqipoit con tr acts or task-based contracts in 
place at DOE sites whose Statement of Work permits toem to currently complete 
or be broadened to include the ^ve radiation dcsimetry work. 



Whetber and udiere (^AU, a subcontnetor, or individual employees of ORAU or 

a subcontractor has an ‘‘^vef^ rntmt ^ye DOE^^ 

activities and such **10161681” has bcim proj^y diseki^ elsewhere piibli^ 
(tfarough public aiiiiouiweaients. media « otiw disetosure^ 


Whether and where any individual cmpko'BCS of ORAU or a subcontractor fbr the 
ORAU EEOICPA team have arted as expert witnesses on bdialf of DCS or a 
DOT contreehM' with respect to woikw eonpeasetion claims or law suits 
involving the question of whether rsdiatua exposure was respcmsible In whole or 
in part for an alleged Injury. 



* Whether any individual employees of OTAU or a subcontractior fbr the ORAU 
EEOICPA team have formre colleagues oroo-workres whose claims diQ 
receive for dose n eco us tnicdon by virtue of die DOE fociHties or sites assigned to 
them. 


* WhediCT ORAU and its subcoitncton and dieir mqiloyeeB me reviewing repmts, 
assessments, surveys, documents and records diat th^ mganizBtiotialiy or 
individually have been reqionsible ftw authoring, devek^ing, or submittiiig to 
DOE or its contractors. ORAU will fwthcrindii^ifORAU.ssidicontiBctor, or 
individnsl employees of ORAU or s subcontractor was an unidmitified contributor 
to ai^ such rqxMts, assessmnts, sisveys, documents or records. 
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To avoid potential for actual or perceived conflicts of intere^ in dose reconstruction 
or other activities under this contract, ORAL), its subcontractors, and Ac individual 
employees of ORAU or a subcontractor will subscribe to the following restrictions; 


No contractor, subcontractor, or empk^ wiD be the tytociple author, rcviewef 

jM jjvy final appro val of a^ oae reconstructioivfw ckumants fron.a given 

DOEfAWE site, pnqsoe a site profiic' i^'thiat si^ dr 

(ktenidDadoa.pTtmBtfier oriKrt to add g dass to the SEC frian that 

sit({[ if th^ have preyi^ly p^or^ ... 

on nidiarion dosinietry assessments, dosimetry programs or records at Aat site. 

No contractor, subcoidracfor, or employee will be the principle ailhor. reviewer 
g give final mn^l of a n, fw claimants from a given 

DOE/a WE site if tfiey have previously been involved' with DOE-fiinded dda 

assessments orrecmstnictians ftv workers from that site. 

■No contractor eioment udll participate in or review dose reconstructions or 
psiticqMte in researcli supporting she profiles or deternunations of whether or not 
to add acla5Sofeii4)li>yees fo Ae SEC forthose DOE sites or activities vdimc h 
is Ae prime contractor (i.e., MftO/M&l), team member to a prime crmtractar, 
program manager or subcontractor Btanaging dosimetry p r o g rairw, or oAerwise 
inieods to be employed as such wiAm 12 monAs of starting Ais contract !■ 



No individual will perform, review, or approve radiation dose reconstructions, 
prepare site profiles, or conduct research supporting determinations of MAeAer or 
nottoaddaclassofetnployeesto AeSEC, ifheorshehasvcAmtarityactedasan 
expert witness (mcludmg a non-testifymg expert) on bdialf of DOE w a DOE 
contnettH* A defense of radiation dose claims or suits. Restrictions fin* an 
tndividittl who acts under subpoena will be detemined on a case-by-caae basis. 


* No individual will per fon o, review, or approve ladiatian dose reconstructions, site 
;m>filea, or detoimhMtiona of wAethce or aotto add a class of ecqrloyees to the 
SEC for co-workers, DOE fluiltties at which they were formerty employed, or for 
contractors by vdwm they have bemi employed. StA experts may be employed to 
advise <» site qtecific issues and Acidents as necessaiy. 


No co p tractof Of subcontractor element will be permitted to perfimn or bid for 
collatenl wwk on DOE radiation dosimetry program sui^wt frr those site* 
wbete it is conducting dose reconstructions, preparii^ a site profile (or scheduled 
to piepare a site imifilet), or pofotming work siqiporting a det^iratiion of 
i^eAer or not to add a class of employees to the SEC. 


* Key personnel of Ae ORAU team will not have a conflict of iotemt wiA respect 
to managmg Ais project or enrying out or marketing radiation protectiofl/healA 
physics services elsewhere m DOE. 
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* Each supervisor, dosimeorist, and reviewer, and each professional perfoiming, 
reviewing or approving a dose recOTistniction, prqiaring a site profile or 
performing woA supporting a determination of whether or not to add a class of 
employees to the SK. will be required to comidete and sign the attached form 
{freeing to abide by the above requirements. TV fimns will be maintained as 
saiditBble records oftfiis project. 

* No contractor, arbccntractor, or individual will perfonn, review, or ^rptove 
radiation dose rectnistructkms, [u^are site profiles, conduct reseai^ 
supporting detemunations of whetiier or not to add a class of employees to the 
SEC ifthe company OT individual has voluntarify {vovided ei^ert witness services 
(mcluding a noa-testifyiiv expert) mi behalf of DOE or a contractor in defense of 
any ebim filed under the EEOICPA. Restricticsis for an individual who acts 
undM subpoena will be determined on a case-by^ase basis. 

* A form identifying the dosimetrist who performed the dose reconstruction snd the 
reviewer who afqiroved it will be altadi^ to eadi dose reconstnictioa and SEC 
detemimaticHi, and provided to foe claimant or pedtionerfs} as appropriate, alcmg 
with short biographical skstdies. 

All subcMitracts issued to suppoit ORAU in EEOICPA will contain a clause to ensure 
foat foe subcontractor com]:riles with ORAU policy (stated hem) regarding conflict of 
interest 
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Cost DR 


Page 1 of 1 


Calhoun, Grady 

From: Toohey, Richard {TooheyR@orau.gov] 

Sent: Friday. July 23. 2004 5:34 PM 

To: Calhoun, Grady 

Subject Cost per DR 

«Co8t per DR.ppt» 

$1 1 .5k per Rev. D submitted to OCAS, as of June ledger. July closed today, so wHI have an update In a week or 
two. 

(Dic^ 

Richard E. Toohey. Ri.D., CHP, Direclor 

ORAU Team Dose Reconstruction Project for NIOSH 

Oak Ridge Associated UniversWea 

P0B117MS 23 

Oak Ridge, TN 37831-01 17 

F^ne: 865-576-9561 

fax: 865-241-9769 

cell: 865-207-2S6S 

Cinti phone: 513-758-1507 

Cintifax: 513-924-0189 

toll-free: 600-322-0111 
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Neton, Jim 
From: Neton, Jim 

Sent: Wednesday, August 1S, 2004 9:29 AM 

To: Toohey, Richard' 

Co: Elliott, Larry J.; Homoki-Titus, Zeda (Liz) E. 

Subject: COI Policy 

Dick, 

We have finally completed our review of ORAU's modified COI policy. Could you please review 
the attached version and get back to me ASAP with any comments you might have? As you 
know, we'd like to get this finalized prior to the Board meeting next week. Please give me a call if 
you have any questions. 



COI Poky- 
FinaLdoc (65 KB)... 


Thanks. 


Jim 
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Gersteil, Amanda 


Prom: 

Neton, Jim 

wit; 

Wednesday, August 18, 2004 9;29 AM 

X 

Toohey, Richard* 

Cc: 

Elliott, Larry J.; Homoki-Titus, Zeda (Liz) E. 

Subject: 

COI Policy 

Dick, 



We have finally completed our review of ORAU's modified COI policy. Could you please review the attached version and 
get back to me ASAP with my comments you might have? As you know, we'd Nke to get this finalized prior to the Board 
meeting next week. Please give me a call if you have any questions. 


COl Policy 
Rn^.doc <65 KB)... 


Thanks, 

Jim 


c 
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ORAU TEAM CONFLICT OF INTEREST POUCY 

A. Overview 

In any situation that involves compensation for injury, whether a tort claim, a worker’s 
compensation case, or a claim made under the Energy Employees Occupational Illness 
Compensation Program Act (EEOICP A), the integrity of Ae process must be 
unimpeachable. This is particularly true under Ae EEOICPA, because cme branch of Ae 
U.S. government (i.e., DOE) was responsible for the exposures to ionizing radiation and 
hazardous substances and is also charged wiA providing data to assist in adjudicating 
claims, while oAer branches of Ae government (i.e., NIOSH, DOL) are responsible for 
administering and operating Ae program. Many of the persons working for Ae 
government on this program, wheAer as federal or contractor anployees, have had 
previous involvement in Ae conduct of radiation protection programs at Department of 
Energy (DOE) facilities; or they may have previously received or are currently receiving 
financial support or compensation ^m DOE. 

The ORAU Team is extremely sensitive to Ae concerns in Ae stakeholder community 
regarding perceived or actual conflicts of interest (COI). We understand vtdiy Ae bar on 
perceived and actual conflicts of interest must be set higher for this project than is 
establiAed by the COI provisions of the Federal Acquisition Regulations (FAR). 

The critical consideration is not whether Ae potential COI exists - it does. The most 
important factors are that Ae coirtractor have a rigorous and jxecise plan for identifying 
potential COI situations and avoiding Aem; and that NIOSH be assured Ae contractor 
will cany out that process wi A absolute inte^ty. Although some may \iew it as not 
desirable that persons wiA any sort of DOE afBliation be involved in dose ceconstniction, 
{reparation of site profiles, or Special Exposure Coh<xt (SEC) petition review, it is 
almost Inevitable t^t many such persons must be involved, especially in the process of 
resear^ For example, he^A pl^dsts have expertise in the interna] r^atkm 
dosimetry of plutonium must have learned their trade at DOE fiidlities singly because 
that is where the plutonium is. Similarly, Ae research effort to develop Site Profiles and 
process SEC petitions for Ae various sites will necessarily involve persons wiA expert 
knowledge of the sites, and that knowledge will usually Imve been gained from having 
wmked Acre. Therefore, given Aese inherent potentiri conflicts, the contrswtor selected 
for the dose reconstruction project, dong wiA NIOSH, must do everyAing possiUe to 
prevent or manage actual and perceived conflicts of interest and to disclose ail potential 
conflicts of interest. 

ORAU, a non-profit association of universities, was chartered in 1946. In Ae ensuii^ 
five decades, we have gained ui^iaralleled experience in mdntrining Ae integrity of 
technical processes while woricing wiA many issues of public concern. Lessons learned 
from those experiences have been woven into Ac culture and structures of ORAU. 
Providing objective science-based studies and analyses that wiAstand Ae COI challenge 
is more than something we do - it’s a part of who we are. 
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ORAU and its employees are conunitted to the higlKst ethical standards. All ORAU 
employees receive o^ndatory initiat and refresher training in ethical bsues. This traming 
is mandatory not only for ORAU employees, but for all persons woddng on this project, 
including subcontractors, and was conducted during the start-rq> phase, with anntial 
refreshers thereafter. Copies of the training materials can be provided to NIOSH for the 
project riles. OEtAU will mtdntain documentation of the successful completion of this 
(and other) training for alt personnel working on this project, whether ORAU or 
subcontractor employees. 

B. COI Policy 

ORAU is committed to fiiU and open disclosure as the best way to prevent conflicts of 
interest. ORAU agrees completely that “stmshine is the best disin^tant.'* 

The ORAU Team will disclose, foi each company and for each individua] involved in 
dose reconstruction, preparation of Site Profiles, research supporting determinations of 
whether or not to add a class of cn^^loyees to tiie SEC, or any odter work done by 
primary authors or reviewers for NIOSH on behalf of the EEOICPA program, 
information about their past and present work at IX>E sites. In addition, the ORAU 
Team members will inform NIOSH of any new DOE work that they are awarded. ORAU 
and its subcontractors will be proactive in making its processes for avoiding COI 
available to all stakeholders. 

There are three aspects to effective disclosure/avoidance of conflict of interest: 

** Plaiming of the woric by tire contractor, 

♦ Ovenight by NIOSH of COI performance; and 

* Disclosure of information sufficient to let the public reach its own conclusions 
concerning the resolution 4^ potential concerns about conflict of intnest 

ORAU will c<xi5tnict a database that lists all DOE sites v4dieFe EEOICPA team members 
have woiiced, and outlines all potential areas of conflict of interest This database will be 
used by the Project Director and Task Managers in making and checking work 
assignments fer dose reconstruction, pieparatioa of site profiles, research siqiporting 
determinations of whether or not to add a class of employees to tiie SEC, or my other 
work done by primary authors or reviewers for NIOSH on behalf of the EEOICPA 
program. All individuals and companies on the ORAU EEOICPA team will provide the 
na:essary information to populate the database initially, and will promptly update it as 
necessary. 

Access to the database will be provided to NIOSH for oversight of this contract 
Printouts abovt the pemons (and their companies) performii^ individual dose 
reconstructions, prepaiaticm of site profiles, research supportii^ detenninations of 
whether or not to add a class of employees to the SEC, or any other work done by 
primary authors or reviewers for NIOSH on behalf of the EEOICPA program will be 
available upon request, subject to legal requirements concerning the protection of privacy 
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interests. ORAU will continue to make disclosure statements available to the public via 
ORAU’s wdjsite. 

The will be constructed to provide the followii^ information to the ORAU 

EEOICPA Team, to NIOSH, and, as described above, to others: 

* Whether and where ORAU, a subcontractor, or indi\ddual employees of ORAU or 
a subcontractor is, was or will be (in die next 12 months) involved in managing or 
directing DOE ractiation protection and health physics program policies, pnu:tices 
and /or procedures. 

* Whether and where ORAU, a subcontractor, or individual en^doyees of ORAU or 
a subcontractor is, was or will be siqiporting, directly or indir^y, decision- 
making in a radiation dosimetry {xrogram. This includes a 
connacmr/subccmtractOT tluu is a management and operations / management and 
integration (M&CVM&I), team member of an M&O/M&E, or a program manager 
of such a program. 

* Wheth«' and vdiere ORAU, a subcontractor, or individual emirioyees of ORAU or 
a subcontractor has broad technical support contracts or task-based contracts in 
place at DOE sites whose Statement of Woric permits them to currently complete 
or be broadened to include the above radiation dosimetry work. 

* Whether and vdiere ORAU, a subcontractor, or indmdual employees of ORAU or 
a subcontractor has an active interest in bidding for the above DOE work 
activities and sudi “interesT has bem property disclosed else^rtiere publicly 
(through public announcement, media or oAer disclosures). 

* Whether and where any individual employees of ORAU or a subcontractor for the 
ORAU EEOICPA team haw acted as expert witnesses on behalf of DOE oi a 
DOE contractor with respect to woiker compensation daims or law suits 
invoMng the question of whetiier radiation exposure was respcmsible in whole or 
in part for an aUeged injury. 

* Whether any individual employees of ORAU or a subcontractor for tire ORAU 
EEOICPA team have former colle^ues or co-workers whose claims they may 
receive for dose reconstruction by virtue of the DOE facilities or sites assigned to 
them. 

* Wh^er ORAU and its subcontractors and tiieir employees are reviewing reports, 
assessnrats, surveys documents and records that they organizationally or 
Individually have been responsible for authoring, developing, or submitting to 
DOE 01 its contractors. ORAU will further indicate If ORAU, a subcontractor, or 
individual employees of ORAU or a subcontractor was an unidentified contributor 
to any such reports, assessments, surveys, documents or records. 
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To avoid potential for actual or perceived conflicts of interest in dose reconstruction 

or other acti^ties under this contract, ORAU, its subcontractors, and die indmdual 

employees of ORAU or a subcontractor will subscribe to the following lestrictioiis: 

* No contractor, subcontractor, or employee will be the principle author, reviewer 
or give fiiud approval of a dose reconstruction for claimants from a given 
DOE/ A WE site, prepare a site profile for that site, or serve as the primary 
reviewer for a determination of whether or not to add a class of employees to the 
SEC from that site, if th^ have previously perfonned woric that a^cted or 
established policies on radiation dosimetry assessments, dosimetry programs or 
records at that site. 

* No contractor, subcontractor, or employee will be tiie principle author, reviewer 
or give final aii^rova] of a dose reconstruction for clainmnts from a given 
DOE/AWE site if they have previously been involved with DOE-funded dose 
assessments or reconstructions for woriceis from that site. 

■No contractor element will participate in or review dose reconstructions or 

participate in research supportii^ site profiles or determinations of vriiether or not 
to add a class of enqjloyees to the SEC for those DOE sites or activities where it 
is the prime contractor (i.e., M&O/M&I), team member to a prime contractor, 
program manager or subcontractor managing dosimetry programs, or otherwise 
intends to be employed as such within 12 montiu of starting this contact 

* No individual will perform, review, or aj^nove radiation dose reconstructions, 
prepare site profiles, or conduct research supporting determinations of whether or 
not to add a class of employees to the SEC, if he or she has voluntarify acted as an 
expert witness (including a non-testifying expert) on behalf of DOE or a DOE 
contractor in defense of radiation dose claims or suits. Restrictions for an 
individual who acts under subpoena will be determined on a case-by-case basis. 

No individual will perform, review, or approve radiation dose reconstructions, site 
pofiles, or determinations of whether or not to add a class of employees to the 
SEC for co-workers, DOE focilities at they were formerly employed, or for 
contractors by whenn they have been employed. Site experts tn^ be employed to 
advise on site specific issues and incidents as necessary. 

* No contractor or subcontractor element will be peimitted to perform or bid for 
collateral work on DOE radiation dosimetry program support for those sites 
where it is conducting dose reconstructions, preparing a site profile (or scheduled 
to prepare a site profile), or performing work supporting a determination of 
whether or not to add a class of employees to the SEC. 

* Key personnel of the ORAU team wU not have a conflict of interest wth respect 
to managing this project or carrying out or marketing radiation jxotection/health 
physics services elsewhere in DOE 
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* Each supervisor, dosimetrist, and reviewer, and each professional performing, 
reviewing or ^proving a dose reconstruction, preparii^ a site profile or 
performing woric supporting a determination of ^^etb« or not to add a class of 
employees to the SEC, will be required to complete and sign the attached form 
agreeing to atude by the above requirements. The forms will be maintained as 
auditable records of this project. 

* No contractor, subcontractor, or individual will perform, review, or approve 
radiation dose reconstructions, prepare site profiles, or conduct research 
suj^rdng determinations of whedier or not to add a class of employees to the 
SEC if the company or individual has voluntarily provided expert witness services 
(including a non-testifying expert) on behalf of DOE or a contractor in defense of 
any claim filed under the EEOICPA. Restrictions for an individual who acts 
under subpoena will be determined on a case-by-case basis. 

* A form identifying the dosimetrist performed the dose reconstruction and the 
reviewer who approved it will be attached to each dose reconstruction and SEC 
determination, aM provided to the claimant or petitioneifs) as appropriate, along 
with short bi<^nq>hical sketches. 

All subcontracts issued to support ORAU in EEOICPA will contain a clause to ensure 
that the siti>contractor complies with ORAU policy (stated here) regarding conflict of 
interest. 
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ORAU TEAM CONFLICT OF INTFJIEST POLICV (Rev. 2 OGCa 
draft) 

A. Overview 

In any «tuation that involves compensation for injury, whether a tort claim, a worker’s 
compensation case, or a ctsim ma^ und« the Energy Employees Occupational Ulnesa 
Compensation Program Act (EEOICPA), the integrity of ^ process must be 
unimpeachable. This is particularly true under the EEOICPA, because one branch of the 
U.S. goverrunent (i.e., DOE) was respcnisible for the exposures to ionizing radiation and 
hazardous substances and is also charged with providing data to assist in adjudicating 
claims, while other branches of the government (i.e., NIOSH, D(X) are responsible for 
administerii^ and operating the program. Mai^ofthe persons working for foe 
government on this program, whether as fedraal or contractor employees, have had 
previous involvement in the conduct of radiation protection programs at Dqiartment of 
Energy (DOE) facilities; or they may have previously received or are currently receiving 
financial suppmt or compensation firom DOE. 

The ORAU Team is extranely sensitive to foe concerns in the stakeholder community 
regarding pooeived or actual confikta of interest (COl). We undostand why foe bar on 
perceived and actual Conflicts of interest must be set high^ fot this project than is 
establLfoed by the COI provisiou of foe Federal Acquisition Regulations (FAR). 

The critical consideration is not whether foe potcaitial fat COI exists - it does. The most 
important foctors ate that the contractor have a rigorous and precise plan for identifying 
potential COI situahiBts and avoiding than; and that NIO$H be assuied foe ctmtractor 
will cany out that process with ^aohite int^rity. Ahbough some m^ view it as not 
desir^le that perstxu with any sort of DOE affiliation be involved in dose reconstruction, 
preparation of site profiles, or Special Exposure Cohort (SEC) petition review, it is 
almost inevitable that many such perstms must be involved, especially in the process of 
research. For example, health physicists who have expertise in foe internal relation 
dosimetry of plutonium must have learned foeir trade at DOE focilities simpfy because 
that is where foe plittonium is. Similaify, foe research ^fort to develop Site Profiles and 
process SEC petitioru (or foe various sites will necessarily involve persmis wifo expert 
kmwiedge of foe sites, and that knowledge will usually have been gained from having 
worked foere. Therefore, given foese inherent potential conflictB, foe coitractor selected 
for the dose reconstruction project, along with NIOSH, must do eveiything possible to 
prevent or manage actual and paceived conflicts of interest and to disclose all potaitial 
coitflieta of interest. 

ORAU, a non-profit associatim ofuiuveraities, was chartered in 1946. hi the ensuing 
five decades, we have gained mparallded expeneoce in maintaining the integrity of 
technical processes while woikii^ wifo many issues of public nmeem. Lessons learned 
from those experiences have been woven into foe culture and structures of ORAU. 
Providing tfojective science-based studies and analyses chat withstand the CX>I challenge 
is more than something we do - it’s a part of who we are. 
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ORAU and its nnptoyees are committed to thehighest ethical standards. All ORAU 
employees receive mandatory initial and refresher training in ethical issues. This training 
is mandatoy not only for ORAU empirqwes, but for all persons working on this project, 
including subcontractors, and was conrfaicted during die start-up phase, with annual 
refreshers thereafter. Copies of the trauuag materials can be provided to NIOSH for the 
project files. ORAU will maintain dociBBentaCion of the successful completion of this 
(and other) training for all personnel waking on this project, whether ORAU or 
subcontractor employes. 

a COl Policy 

ORAU is committed to foil uid open disclosure as the best way to prevent conflicts of 
interest. ORAU agrees completely that "sunshine is the best disinfectant.” 


The ORAU Team will disclose, for eacfr company and for each individual involved in 
dose reconstruction, piqiandon of Site ^ofiles, research supporting determinations of 
whefoer or not to add s class of employees to the SEC, qr aoy ofocr mdc diaMby 

primary authors ot reviewers for behdf of the EEQI^A 

infbnnaticHiabouttheirpastandpreseidworicriDOEsites. In addition, foe (AAU 
Team members will inform 'NIOSH of aay new IX>E work foit they an awarded. ORAU 
and its subcontractors will be proactive in making its processes for avoiding COl 
avail^le to idl stakdiolders. 

There are three aspects to effective disdosure/avaidance of conflict of interest: 

* Planning of foe work by foe contractor, 

* Oversight by NIOSH of COl performance; and 

* Disclosure of infrxtnatioD sufficient to let the public reach its own conclusions 
concerning the resolution of potential concerns about conflict of interest 



ORAU will construct s database that lists all DOE sites where EEOICPA team membem 
have waked, and outlines all potential areas of conflict of interest This databsse will be 
used by the ^ject Director and Task Managers in making and checking worie 
assignments for dose reconstructicot, prqmraticHi of ste profiles, r ea ear d i si 
determinatioos of whefoer or na to afol a class of etwlo^ees to the SEC, | 

All individiisls and companks cm the ORAU Ei^ICPA tem will pnivi^ the 
tMcesaary information to populate the driabasc initially, and will promptly update it as 
necessary. 

foe ovosiglRi^tiiiBCiaah^i ; 

Printouts about foe peisons (and their companies) perfonning individual dose 
reconstructions, preparation of site profiles, research suf^rting detenDBiatiaas of 
vfoether or not to add a class of employees to the SEC, or any other work done by 
primary authors or reviewers for NIO^ on behalf of the E^ICPA pngran will be 
available upon request, subject to legal requirements coicrniing the protection of privacy 
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interests. ORA LI will conliniie lo make disclosure statements available to the public via 
ORAlJ’swebsite- 

The database will be constructed to provide the following information to the ORAU 
EEOICPA Team, to NIOSH, and, as described above, to others; 


' OetaMl ORAU wil oNrt with N10SH 
ID find boa i«)i n mike thn 

infonwlioii «»iiliM>. 


* Whether and where ORAU, a subcontractor, or individual employees of ORAU or 
a subcontractor is, was or will be (in the next 12 months) involved in managing or 
directing DOE radiation pn^ectirm and health physics program policies, practices 
and /or procedures. 

* Whether and where ORAU, a subcontractor, or individual employees of ORAU or 

a subcontractor is, was or will be supporting, directly or indirectly, decision- 
making in a radiation dosimetry pit^ram. Thismcludesa 

conhractor/subccntractor thtf is an (M&O/M&I)^ te^ member of w.MftO/M&I, xudatbrami 

or a program manager of such a program. 1 ZSS'u 

I Mdawdiaihbwt iMi laa— fhiDn. 

* Wh^er and where ORAU, a subcontractor, or individual employees of ORAU m 
a subcontractor has broad technical siqiport contracts or task-bas^ contracts in 
place at EKDE sites whose Stalonent of Work permits diem to currently complete 
or be broadened to include the above radiatioii dosunetiy work. 


WhethCT and where ORAU, a subcontractor, or individual employees of ORAU fu* 
a subcontract^' has an '*acUv(^ jnto)^ m 

activities and such “interest” hU bm propmiy disdo^ elsiwlMire pi^Ucly 
(through public announcements, media or odier disclosure^ 

Whether and where any individual emjrioyees of ORAU or a subcontractor for the 
ORAU EEOICPA team have acted as expert witnesses on behalf of DOE or a 
IX>B contractor with respect to worker compensation claims or law suits 
involving the question of whether radittion exposure was reqxmsible h whole or 
in part lor an alleged injury. 



* Whedier any individual employees of ORAU or a subcon t ractor for the ORAU 
EEOICPA team have former colleagues or co-workers whose claims th^ may 
receive fw dose reconstrucdon by virtue of the DOE facilities or sites assigned to 
them. 


* Whether ORAU and its subcootractCMS and dieir employees are reviewing reports, 
assessmeitts, surveys, documents and records diat organizationally or 
individually have been re^nsible fM* authoring, developmg. or submitting to 
DOE Of its contractors. ORAU will further indicate if ORAU, a subcratractor, or 
individual employees of ORAU or a subcontractor was an unidentified contributor 
to any such reports, assessments, surv^s, documents or rtoords. 
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To avoid potential for actual or perceived conflicts of interest in dose reconstruction 
or other activities under this contract, ORAU, its subcontractors, and the individial 
employees offMlAU or a subcontractor will subscribe to the following restrictions: 


No contractin', sifocontiactor, or oaployee wjl be the principle author, reviewer 
.or give final annrov al of aA rse rectmstmctioiLfor claimants from agivea 
DOE/AWE sit^ prepare a site profile for that site, or 

dettrminajSbn wro'inSif a 

sit^l if bayiB pc^omied work diat ot policy 

on relation dosimetry assessmoiis, aosuneoy iHOgrams or recoids at that site. 


No contractor, subcontractor, or employee will be the principle author, reviewer 
or aive final approval of a dD5e.f econstructiflB^for claiinarrts from a 9ven 
EXDE/AWE site if they have previousiy teoiinvolv^ with dose 

assessments or reconstructions for workers finn that site. 

■No contractor element will participate in or review dose reconstructions or 
participate in research supporting site profiles or detemainadons of wbedierwiiot 
to add a class of anployees to the SEC for those DOE sites or activities where it 
is the prime contractor (i.e^ M&O/M&O, team memba' to a prime contractor, 
program nunager or subcontractor mana ging dosimetry pit^rams, or otiiowise 
intCTds t o be employe d as such within 12 menUis of starting this contract ](■ 


MpMitfaw. MucfeUtetetittirailt 
sUMioa. <M M ta da 
pnaiy ravinw oTm SEC pMHini owl 


aa - or dwaU 11 b* nawvcdr 


* No indivuhn} will perform, review, or approve radiation dose reconstructions, 
pr^are site profiles, or conduct research supporting determinations of whether or 
not to add a class of emitiayees to the SEC, if he or she has voluntarily acted as an 
expert witness (including a non-testifying erqxrt) on bdialf of DOC or a DOE 
contractor h defense of radiation dose claims at suits. Restrictiom for an 
individual who acts undm* subpoena wilt be determined on a case-by-case basis. 


* No individual will perform, review, or approve radiation dose reconstructions, site 
profiles, or determinations of wdiedier or not to add a class of employees to die 
SEC for co-workers, DOE fitoilities at whidi diey were finmerly employed, or for 
contractonbywdrnmtlMy have been employed. Site experts may be employed to 
advise on site specific issues and incidoits as neccssaiy. 


* No contractor or subcontmettg element will be permitted to p afo i m or bid fw 
collatcfal work on DOE radiation dosimetry program sifipmt for diose sites 
where it is conducting dose reconstructions, preparing a site profile (or sdieduled 
to prepare a site profilel), or pcrfetnimg work eupponing a detem^tion of 
whethm* or not to add a class of employees to the SEC. 


* Key personnel of the ORAU team will not have a conflict of interest with respect 
to mana^ng this project or carrying out or mariceting radiation protection/health 
physira services elsewhere in DOE, 
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* Each supervisor, dosiinetrist, and reviewer, and each professional performing, 
reviewing or approving a dose reconstruction, preparing a site profile or 
performing work Kqipcvting a detennination of whether or not to add a class of 
employees to the Sl^, will be required to completeand sign die attached form 
agreeing to abide Vy the above requirements. The lams will be maintained as 
auditable recerds of this project 

* No contractor, siibcontTactffi', or individual will perfima, review, or approve 
radiation dose reconstructions, prepare site proflles, or conduct reseat 
supporting detenainadons of udiefoa cm' not to add a class of employees to the 
SEC if the compaay or mdividual has voluntarily provided expert witness services 
(including a non-testifying expert) on behalf of DOE or a contraefor in defense of 
any claim filed under the EEOICPA. Restrictions fbr an individual who acts 
under subpoena will be de^mined on a case-by-case basis. 

* A form kJentifying the dosimdrist who performed the dose reconstruction and the 
reviewer who approved it will be attached to each dose reconsbuction mid SEC 
detenu ination, and provided to the claunant or p^doner(s) as appropriate, along 
with slufft biographical sketches. 

All subccMitracts issued to support ORAU in EEOICPA will contain a clause to ensure 
that the subcontractor cocaplles wlfo ORAU policy (stated here) regarding conflict of 
interest. 
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ORAU TEAM CONFLICT OF INTEREST POLICY (Rev. I draft) 

A. Overview 

In any situation that involves compensation for injury, whether a tort claim, a woilter’s 
compensation case, or a clum made under the Energy Employees Occupational lUness 
Compensation Program Act (EEOICPA), the integri^ of process must be 
unimpeachable. This is particularly true und^ the EEOICPA, because one branch of the 
U.S. government 0-e., DOE) was responsible for the exposures to ionizing radiation and 
hazardous substances and is also charged with providing data to assist in adjudicating 
claims, while other branches of the government (i.e.. NIOSH, DOL) are responsible fcM- 
administering and operating the program. Many of the persons woiidng for the 
government <mi this progcaio, whether as federal or contractor employees, have had 
previous involvement in the conduct of radiation protection programs at DOE faculties; 
or they may have previously received or are currently leceiving financial support from 
DOE. 

The ORAU Team is extremely sensitive to the concerns in the stakeholder community 
regarding conflict of interest (COI). We understand why the bar on perceived and actual 
conflicts of interest must be set higher for this project than is established by the COI 
pfO>nsions of the Federal Acquisition Regulations (FAR). 

The critical consideration is not whether the potential for COI exists - it does. The most 
important Actors are that the contractor have a rigorous and precise plan fbr identifying 
potential COI situations and avoidii^ them; and that NIOSH be asstned the contractor 
will cany out that process with absolute inte^ty. Although some may view it as not 
desirable that persons with any sort of DOE affiliaticm be Involved in dose reconstiuctioD, 
it is inevitable that many must be involved, especially in the process of dose 
recoDStructioo research. For example, it b a simple &ct that health physicists who have 
expertise in the internal radiation dosim^ry of plutonium must have learned their trade at 
DOE facilities simply because that is \riiere the pluttxuum is. Similarly, die research 
effort to devdop Site Profiles for the various sites will necessarily involve persons witii 
expert knowledge of the sites, and that knowledge will usually have been gained from 
having woriced there. Therefore, given these inherent potential conflicts, ^ contractor 
select^ fbr the dose reconstruction project must do everything possible to prevent or 
manage actual conflicts of interest and to disclose all potential conflicts of interest. 

ORAU, a non-profit association of universities, was chartered in 1 946. In the ensuing 
five decades, we have gained unparalleled experience in maintaini ng the int^ity of 
technical processes while woridng with many issues of public concon. Lessons learned 
from those experiences have been woven Into the culture and structures of ORAU. 
Providing objective science-based studies and analyses that withstand the COI challenge 
is more than something we do - it’s a part of who we are. 
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ORAU and its employees are committed to ^ highest ^cal standards. All ORAU 
employees receive mandatory initial and refresher truning in the ethical issues covered 
by there policies. This trmnii^ will be made mandatory for all persons working on this 
pTojei^ including subcontractors, and vdll be conducted during dw start*iq> phase, with 
refieshers tbereafta. Cities of the training materials can be providnl to MOSH 
for the project files. ORAU will maintain docimientatiMi of the successful completion of 
this (and odtei) training for all personnel woridng on this faoject, whetha- ORAU or 
subcontractor employees. 

B. COI Policy 

ORAU is conunitted to full aad open ifisclosure as the best way to prevent conflicts of 
interest. Tlie Govemnrent Accountability Project has provided some useful guidance on 
avoiding conflicts of interest in die NIOSH I>ose Reconstruction Project ORAU ^rees 
completely that “sunshine is the best disinfectant'* 

The ORAU Team will disclose, for each company and for each individual involved in 
dose reconstniction, preparation of Site Profiles, or research supporting Special Exposure 
Cohort determinations, infosmation about their past and present work at DOE sites. In 
addition, die ORAU Team members will inform NIOSH of any new DOE wort which 
they are awarded. ORAU and its subcontractors will be {ffoactive in malring its processes 
for avoiding COI available to alt stallholders. 

There are three aspects to effective disclosure/avoidance of conflict of interest: 

* Planoii^ of die work by die contractor; 

* Ov^gfat by NIOSH of COI performance; and 

* Disclosure to stakeholders of infotmation sufficient to let them evaluate for 
tfaemscrives die resolution of potential concerns about conflict of interest 

The ORAU Team will coostnict a database that lists all DOE sites where team members 
have woriced, and otttlines all potential arres of conflict of intoest This database will be 
used by die ^ject Directs a^ Task Mammas in making and checking work 
assignments for dose recmislniction, preparation of Site Profiles, or research stqipixtiitg 
I Special Exposure Cohort detenniirations.. AUindividtralsandcomparuesondreORAU 
team will provide the necessary information to populate the databare initially, and will 
update it as necessary. 

Access to the database will be provided to NIOSH for oversi^ of this contract The 
ORAU Team believes that access to this information individual claimants and by 
stakeholders is appropriate. Because few claimants axe likely to be d^le to use the 
dat^Mse itself printouts about the persons perfonnii^ individual dose reconstructions 
(and their companies) will be offer^ to diore claimants. Beyond this, we will work with 
NIOSH to fiml the best way to provide stakeholder access to die information. 

The database will be constnicted to inrovide the following informatioa to the ORAU 
Team, to NIOSH and to c laimants and other stakeholders: 
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Whetiier and ^lere ORAU or a subcontractor is, was (V will be (in the next 12 
months) involved in man^ng ar directing DOE radiation protection and health 
physics p rogram policies, practices and /oi procedures. 

* Whether and where ORAU or a subcoatcactor is. was or will be suppoTtiag. 
directly or indirectly, decision making in a radiation dosimetry program. This 
incltides a contractor/subcontiactor that is an M&O/MftI, team member of an 
M&O/M&I, or a program manager of sich a program. 

* Whether and where ORAU or a subcontractor has broad technical 5tq)port 
contracts or task-based contracts in place at DOE sites whose Statement of Work 
permits them to be broadened to include the above radiation dosimetry work. 

* Whether and where ORAU or a subcontractor has an ‘*active” interest in bidding 
for the above DOE woric activities and such ‘*interest** has be^ disclosed 
elsewhere pid>licly (through public announcements, media or otho' disclosures.) 

* Whether and where any individuals conductii^ dose reconstruction, preparation 
of Site Profiles, or resrarch supporting Special Expostve Cohort detnminations 
for the ORAU team have acted as expert witnesses on bdialf of DOE or a DOE 
ccMittactor wddi respect to worker compensation claims or law suits involving the 
question of whether radiation exposure was responsible in whole or in part for an 
alleged injury. 

* Whether any individuals conducting dose reconstruction for ORAU or 
subcontractors have former colleagues or co-workers whose claims they may 
receive for dose reconstruction by virtue of the DOE &cilities or sites assigned to 
them. 


* \^hetber ORAU and its subcoctracton and tiieir es^loyees are reviewing reports, 
assessments, surveys, documents and records tliat they organizationally or 
individually have been re^nsible for autiioring, devekipmg, oi submitting to 
DOE or its contractors. 

To avoid potential for actual or paceived conflicts of interest in dose reconstruction 
or other activities under this contract, ORAU and its subumtractois will subscribe to 
the following restrictions: 

* No contractor, subcontractor, or employee will perform, review, or approve dose 
reconstructions for claimants from a given DO^AWE site, prepare a Site Profile 
for that site, or provide su|^rt for a Special Exposure Cohort determination 
regarding that site, if they have previously performed work tiiat affected or 
established polici^ on radiation dosimetry assessments, dosimetry programs or 
records at t^t site. 
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No contractor, ^bcontractor, or employee will perform, review, or ^prove dose 
recoostiuctions for claimants fiom a given DO^AWE site if dtey have previously 
been involved vnth dose assessments oi reconstructions for wori^ from that site. 

No coniractor element will participate in or review dose reconstmetions or 
participate in research siq)portii^ Site Profiles or Special Exposire Cohent 
detenninations for those IXDE sites or activities whm it is prime contractor 

(i.e., M&CVM&I), team member fr) a prime contractor, program manager or 
subcontractor managing dosimetry programs, or intends to be vnthin 1 2 months. 

No individual will perform, review, or approve radiation dose reconstructions, 
prepare Site Profiles, or conduct research su^^rting Special Erqosure Cohort 
detmnmations, if he or she has volimtarily acted as an mepert witness (includiiig a 
non-tesd^ing erqtert) on behalf of DOE or a DOE Gontractor in defmse of 
radiatioa dose ckums or suits. Restrictions for an individual vdio acts under 
subpoena udll be determined on a case*by-case basis. 

No individual will perform, review, or ^prove radiation dose reconstructions for 
co-wofitexs, DOE fricilities at which fiiey were formerly employed, or for 
coctrat^is by whom diey have been en^loyed. 

No contractor or subcontractor element will be permitted to perform or bid for 
collateral work on radiation dosimetry |xogiam suj^rt for diose sites where it is 
conducting dose reconstniction, preparing a Site Fr^e, or perfocming work 
supporting a Special EjqMsure Coh^ detraninatiML 

^Keypersexmer of the ORAU team will not have a conflict of interest with 
respect to managmg diis project or carrying out or marketing radiation 
protection/health jAysics services elsewhere in DOE 

Each siqrervisor, dosimetrist, and. reviewer, and eadt jKofessioiial pr^raring a Site 
Profile or performii^ work siqiportii^ a Special Etqrosuie Cdiort determinatioii, 
will be required to complete arid sign the attached form {^redng to abide by the 
above leqmrements. The fonns will be maintained as auditable records of this 
project. If NIOSH concurs, foese forms will also be scanned and posted on a web 
page ORAU will nuuntain for diis jxoject; links to the ORAU p^e will be 
provided for the NIOSH/OCAS and DOL web p^es for this project. 

No contractor, subcontracts, or individual will perfrnm, review, or qiprove 
radiatioa dose reconstructions, prepare Site Profiles, or conduct research 
supporting Special E3[posure C^ort determinations if the company or individual 
has voluntarily provided expert witness s^^ces (including a non-testifying 
expert) on be^f of DOE or a contractor in defense of any claim filed under (he 
E^ICPA. Restrictkms for an individual who acts under sul^toena will be 
deteimined on a case-by-case basis. 
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* A foon identifying the dosimetrist who performed the dose reconstruction and the 
reviewer who {q)proved it will be attached to each dose reconstruction^ and 
prodded to tiie claimant, along with short biogr^)hical sketches. 

All subcontracts issued to support ORAU in EEOICPA will contain a clause to ensure 
that the subcontractor complies witii ORAU policy (stated here) regardii^ conflict of 
interest. 
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I ORAU TEAM CONFLICT OF INTEREST POUCY (Rev. 2 OGC« 
draft) 

A. Overview 

In any situation tSaP involves compeaaation for ii\jiiry, vrbedier a tort claim, a woricm’i 
crmpensatiott case, O' a claim tna^ under dM Energy Enirfoyees Occi^Mtifxial Uiwss 
Compensation Program Act (EEOICPA), the intogri^ of the process must be 
unimpeadiable. Thisispaiticulariy trueundertlieEEOICPi^becauseonebrandiofdie 
U.S. government (i.e., DOE) was ce^ransible for the exposues to ioncdiig radimioii and 
hazardous substanca and is also charged with providing data to assist in a^judicatiag 
claims, vdiile other branches of the government (le., MIOSH, DOL) are responsible for 
administering and operating the program. Many of the perstms waling for the 
government on this prc^ram, whetha as federal or contracta employees, have had 

I previous involvement in the conduct of radiatiai (sotectioa programs at DeoafOnentof 
Rnergy fn oE't facilitiea; or th^ may have previously reod^ or are curraitly rec^vhig 
iinandal stqjport a compensation from EX^. 

The ORAU Team is extremely sensitive to foe concerns in foe stakdwida comoimity 

percmved and actual conflicts of interest must be set higher this project than is 
established by the COl ptcffisiaaa of the Federal Acquishkn Regulstioas (FAR). 

TheCiiticBl considaattMi is not whether foe potential forCOIotists- it does. The most 

I impoftant fectors.aie foat foe caitractor have a rigorous and precise plan for identifying 
potential COI situations and avoidn^ them; and thatNIOSH.be assured foe contractor 
will cany out that process wifo absolute int^rity. Aldiou||i some may view it as not 
desirable that pwsons wifo any sort of DC^ a£Eliati<m be iavolved in dose reconatiuctioi^ 
OTgoaration of sitemofile a. or Special Exposure Cohort fSEO Detit km review, it ia 
almost inevitable thm many such oersmisi nust be involved, espcciaily in foe {vocesa of 
/esetujch. exainj>l^^i^.fo phy^.M >^ haye tn^^ foe iiriernal ^i0on 

dosimeby of plu^um muA have learned fo«r tni^ at ainqily becaiue 

I that is whero foe phitonhun is. Similarly, foe research effect to develop Site ProESes and 
process SEC petitions fin foe various sites will oecessarily involve persons wifo expat 
knowledge of foe sitea, and foat knowledge will usualfy have been gained frmn ha\^ 
woikeddure. Therefixs, given foeKinhaaitpotaitia] conflicts, foe contractor selected 
I for the dose re con stiuctioo fgQiee L alonf wifo fflOSH| intirt ^ ewyfl^ 

I prevmt or manage notral and perceived confliote of inteireaS md to diaclci^ ^ po tential 
omflicts of intereo. 

ORAU, a non-profit association of universities, was chartered in 1944. In foe ensuing 
five decades, we have gained ur^nnlleled expaience in inaintaming ds integrity of 
technied processes while worldng with nmy issues of public cooccni. Lessons learned 
from those experioices have been woven into the culture and structures of ORAU. 
Providing objective science-based studies and anatyaes thtf withstand foe COl challnge 
is more than somefoing we do - it’s a part of who we are. 
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ORAL) and its employees are committed to the highest ethical standards. All ORAU 

I employees receive mandatory initial and refiedier training bi^Aical issu^ Hiis trainn^ 
is not, QPA V epiploveca. but fo r all working M to ^ . . 

including subcontractors, and jwas co^uc^ dumg ^ 

refreshers thereafter. Copies of tfie tiihiing rnttoials can hie provided to for the 

project files. ORAU will maintain doamentatitm of t]» successful cooipletioa of ttus 
(and other) training for all personnel w^di^ onto inoje^ wbetfier ORAU m 
subcontractor mnployees. 


( Dala>wh atwdUEiyM—Cafcow 


ORAU is emnmitted to frill and open disclosure as the best way to prevent conflicts of 
I interest PRAU l^suiislto u ' 

The ORAU Team will disclose, for each company and for each individual involved in ^ i 
I dose reconstruction, preparatko of Site ftofile8,,reseyA supporti ng^d etenninatioos^ /; 




I NIOSH on bt^alf of die EEQICPA program^ m lbrmattoo about their past and present 

work U DOE sites. toaddttioii,tfaeORAUTeammenbmwiUin&nnhR<^Hofaay 
I new DOE weak J f^ thiy are warded. ORAU and its subc t i nliBOuta will be proactive in 
making its processes ^ avoiding COI availAle to all Btakeholdors. 

71100 are three aspects to effective discloaur^avoidance of conflict of interest: 

* Planning oftiMworic by ftwcoiitmctof; 

* Oversi^byNIOSHofCX)Ipcrfi]nnaiice;aiid 




resolution of jntential coKems about conflict of intoest 


I pRAUyill construct a d a tab a s e that lists all DOE sites wher e t eam members J 

liaive woric^ vidoul&ies ^ potetolaFcns ofconfiimof interot This ifatdbm wiitbe 
used by the Project DbcAot and Tadt Managers in making and dteddog work 
aasignmeots fig doas reconstniction, preparrtkin ofjte jnsa^ stgrportiiig / 

determinadon a of whether nrn^e tr» ■ rl«« nf wreniovees to flie SEC, or nv othg 
wmk done for NIOSH on bdialf of the EEQICPA program . All individuds nd 
companies on the CMLAU EEQKPAt ean will provide the neceasaiy infiiimmion to 
populate the database inidallv. andwiH wompflv u pdate it as necesaarv. 

Acceai to dm database will be provided to NIOSH fiir oveinghtof this contmet [ i / 



I NIOSH to find the best wavto juate ihjj^ infbnnatio n available. 
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The database will be constnicted to provide the following infoimation to the ORAU 
1 EEOICPA T eam, to NIOSH. an d. «s described above, to pdieq: 

I • 1>lhahtt»ndyheijORAU,iaitojn!nia!i,,a,inaxM,ailBl9V5B.rffiRAU.9t 

I If ytf ]^pQ qffact 9 r is.waaorvrnibe(inlheaeia 12 mondal iovolved in inanaging <y 

directing DOB ^tatiin protection md luitM (^ysics pngnm policies, practices 
and /or [xocedures. 

I * Whedier and where ORAil-isubcoatract w. or individual emolOYees of ORAU or . • ^ 
I a subcontractor la, was or be suppntiDg, directly or indireGtly, decision: 

making in a radiation dosiraeBy oxigram. This iiKliidea a 
I CCTtractor/subcontract o r that is an (MftO/MAti teMn mwn^ of an MfeO/M&l, 

or a program manager of sudk a {wogram. 



* Whether and where QRAU^tsubconity^,9rariiv|ltetigmgt9Yfflgf9M - * 1 

a subcontractor has broad tedmical support contracts oc task-based contracts in 
place at DOE sites whose Stetmoitof Work pomits them to cturcntlv complete 
y b e broadened to include dw above radiation dosimetiy work. 


Whether and where ORAU^a suboMtrKtiW f or ___ 

a subcontractor has an ‘‘acti^ mt^^ m biddn^ fiv al^eD^ 

activities and such ‘interest* hu bm properive fodo^ elsewhere publkiy 
{dirough public announcemeab, media or odier disclosurs.) 


Whether and where any indi»ithial, ^plpyfg o f Q^t^j^ y g f^i|>ipj>p^rfij^ t^ y ^mr tfae 
ORAU EEOICPA team have acted as expert witnwMiii on of DOF, nr ^ 
DOB contractor witii reflect to woiker cmnpensatkm clainu or kw suite 
involvii^ toe qoestioo of vdietoer radiatkm mqxMuie was responsible in whole or 
in part fir an idleged injury. 


Whedln any .. . 

EEOICPA tean^ ^e far^^leag^ Qci^W|Miffla whose mqr 

receive for dose lecoostnictiai i^' Viiizie of ^ E^E fiicWes or s^ Signed to 
toem. 



* Whether ORAU and its suboontractors and toeir employees are leviewiag reports, 
assessmeots, surveys, docmeiris and lecofds toat toqr organiadonalfy or 
individuaUy have been responsible far autbtring, devdtqdng, or submittiiv to 
DOE or its contractws. _OR^ wiM furtotriadicatejf ORAU. a subcontractor, or 
individual employees of ORAU or a stfacontractor was an unide^fied contributor 

to any such lepoits, assessatente. surveys, documents or lecordsJ | emisMehiieiiaMaiMimbia | 

[ hi— tii.aiinsmiiMi rni m n< i nT | 

To avoid potential for actiiol or perceived conflicts of totesem in dose reconstruction 

or other activities under this ccotract, ORAU^to sub<»nhractoi^ t^ . . . . • - \ cwtimOT — | 

employees of ORAU or a subcontraetCT will sdbscrjbe to die following restrictions: 
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No contractor, subcontractor, or employee will perfixm, review, or apinvve dose 
leconstrucdom for clainante from a fjven DOE/AWE »te, prepare a jtefrofije 
for that site, or p 

class of employees to foe SEC-fro^p t hat site, .if have p^iously jp^nn^ 

work that affected or established policies on radiation dosimetry assessmoi^ 
dosimetry programs or records m that site. 

No contnetor, subcontractor, or employee will perform, review, or approve dose 
reconstructionB for clumanta from a given DO^AWE site if tb^ have previously 
bam involved wHb POE.frmded |d oae saMssments ot reccmstructioTM fir woriem 
fromfoat site. 



No eonffaetor element will participate in or review dose reconstructioDS or 
pvtieipato in research supprHtbig ^jyofilw or^ ^ jnf(t[ivn* ^9* 

to add a claw of empinvees to the SEC fw DOE sites or activities it 
is the prime contractor (ie., MAO/MA^ tow member to a^me contract, 
program masiager or subcontractor maoa^g ^imetry jMOgrams, or otha^se 
inteads to be emok»v^ aa iuch v rithm 12 months of stating this cont ract for 

endinathiaconO^lj. 

No individuai will peifrMin, review, or approve radiati<m dose reconstnictions, 
P'‘epare ffofilea. or ccmduct resemdi suppor t^ / j^ffl inf pptMM^g 9f ft f 

nnt til aHd « cl ass of eniplovees to the SEC, if he or she has voluit^ acted as an " 
expert witness (including a n<m-iesciQing expert) on behiUf of DOE or a DOE 
Mmtrtctor in dedense of radiatiai dose claims OT suits. Restrictions form 
individual who acts under sut^nena vrill be determined on a case-by-case basis. 

No individual will perfcKm, review, or ai^xove radiation dmc reccmnmctio iu. site 
profiles, or deteiminations of whefoa- or nrt to ad d a class of miplovecs to the 
SEC for co-wnken, DOE bdlities at which they were formerly employed, or for 
ccmtracUss by whom foey have been annloved. Siteexpatsmavbeeomlovgdtft 
advfae on site specific issues and incidents as necessary. 

No cmtcactor or subcmtractor deoMBt will be pmmitted to perfonn or bid for 
collateral work <n D^£iadiatw.A>^e^.prpgm.n^pm j^fripn.8ft« 
where it is conducting dose recoostiucticsis, preparing a g|tc profil e fpr s^^led 
w tfgm ^ !irtt 

whether or not to add a eiataot aapl pyees tO foe SEC . 

persot^L,pf foe pj^U tm ynll nm Imye a ^fiim of 
to managing^prcyectorcaiTymg^orinaritodngnidistioaptotecdoiifoeallh 
lAysics services dsewhere in IXIE. 

Each supervistx-, dosimetrist, aid revievrer, and each professional naforming. 
reviewing or approving a doac rotHislruction. p reparing a 3 |te gfofile or 
performing wott supporting a detomination of whetha- or got ti; t 
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II be required to complete and sign the attached font! 

agreeing to abide by the above requirements. The forms will bemaintamed as 
auditable records of this jvoject.]^ 


No contractor, aibcontractor, or individual will perfcHin, review, or ^iprove 
radiation dose reconstnictioiu, ^SFOj^j^.or oniduirt.ieiea^^ 


if the company or dividual hu vtdimiariiy proved exp^ witness services \ 
(inchiding anoihtesti^dng expert) on behalf of DOE or a oontractor in defense of 
any claim filed under the EEOICPA. Resirictioiis fiw an individual who acts 
under subpoena will be detennined on a case-by-caae basis. 

* A form idmtiQ^g the dosimetrist who pCTformed the dose reconstruction and the 
reviewer ^iproved it will be attached to each dose reconatnicrio n md SEC 
deicjminatlon. and provided m the i 
widi short biographical sketches] 

All subcontracts issued to support ORAU in EEOICPA will comain a clause to oisure 
that the subcontractor complies with ORAU poli^ (stated here) regarding crmfiict of 
iiucrest. 


Cs—wmeieteeeeiwfc 
AWMSiraW*pHMii».l^i 
Pit rfHM MS auApii 


C*AU«iaH 
^ M Ai oaAU «i 
pniM to NIOafWCAl «k 
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P*a«2t[i]ComMfit ItelltwnM-nte* SW2004^1»PM 

I disagree that stakeholders or claimants should have unfettered access to tMs daUbase. 

It raises too many PA questmns. People can request info and after it is deared for release 
it can be provided to them. We are not linuting the amount of info that csm requested, but 
we should control access and dissemination of the infbnnation. 

PaO*3s[2]IMMid ttetWuHtihi 4^W200410lUM 

The ORAU Team believes that access to this infbnnation by individual etaimants and by 
stakeholders is ^)propriate. 

“SoafcmoiaiS ^ 7 ifw»o43ati)w 

Because few claimants are likely to be able to use the database itself p 
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ORAU TEAM CONFLICT OF INTEREST POLICY (Rev. 1 draft) | 


tn any situation that involves compensatiM &r injuiy, whedwr a tort claiai, a worker's 
compensation case> OT a claim ms^ under the Energy Employee* Occupational Illness 
Conipatsaticm Program Act (EEOICPAX die integrityof^ process must be 

I |miinp4Mchabl4 l^jspar^lvlymw uodv^ EEOK^^.beca^ 

persons woikii^ fa 'thegovemm^ OP ^ IMOgr am , whethm as fed^ or conhamor 
onployeea, have had pre^ous mvolvanent in the ccmduct of nufiation protection 
programs at DOE fimlities or they may have previously received or are currently 
I reiving finaneial wipport nr campen^on fr om DOE- 


I pRAU js extrem^ sensitive to tlM cmcems in the stakeliol^ commipi^ r^^nllnji^ 
pei^ived or acnial eonfikSa of inte^ 

poceived and actual conflicts of interest must be setU^te .^ projc^ 

contractor i^sgjbsve a rigoiw ^pirec^ plro ide^Q^potmtiid 6^ 
and avoiding them; and that NIOS H. and the stakdwlder commuiutv. must b e aasiaed bv 
those plans and the actions of the contractor i^ .tbe wntiftcw carry out tiiat process 

widi id»olu(e integrity. AMiouih some may view it as not desiiidile dial persons wM any 
sort of DOE affiliation be involved in dose reconalnictio n or Special Exposure Cohort 
fSEO petition review, it is inevitable diat many such persons must be involved, 
especially in dm proixmof^euat^ Fwc9^p,^J^&,phyiirab.wlMhjkye<^^ 
io the internal radiation dosimetry of phitMiiim must^M^dmir 6r^ m IX^ fiicilhim 

reseaidi ef^ to ^elop Siie ^files fin du various sites will necessari^ hivolve 
persons with expert knowledge of the sites, and that knowledge will usually have been 
gained fiom having wodeeddtere. Therefbre,g!vai these inheretd potential conflicts, die 

1 contractor selected fi>r the dase reconstmetiaB cfoiec t alann wMi N10SR| mi« do 
evervdmg possible to prevent «• mana« actual and perceived c onflicts ofintei^^to 
disclose all potential conflkis of interest. 

ORAU, a non-profit association of aiivenities. was chartmed in 1946. Indwensuing 

t^-tinieal p mewa—e while vHk tnany iatitwi iif pi'ihKe rin«y»n \ IfWlH 

] from those e}q>erienoes have been woven into dm culture and structures of ORAU., 

ORAU and its mnph^ees are commuted to the hi^iest ethical standards. AO ORAU 
employees receive mandatory initial and refresher training in ethics, with emohasig or(t he 
ethical issues covered by tiiese policies. This tninii^^ mandatory fOT ^ penens 
working on this project, nchiding subcontractors, and ^was condii^ during start-up 
phase, widi anriuil refiesbae thereafter.p^y will dw^entat^ of the 

succesafrU completion of this (and other) tnm^ for ail personnel wmkkv ihis 

project, whether ORAU or subcontractor empli^eea 
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B. COLPoliGy 

ORAU is committed to fuil and open discloaura as (he best way to pevent cooilicts of 
I interest 

The ORAU Team will disclose, fbr each company and fiv each individual involved in 
I dose lecmistnietion, pr^madai of Site Profilei,reseafch detennhudio^ 

of whether or not to aHft a r.lasia nf epployees to the SEC, or anv odier work done for \. 

I NK)^^ b^lf ofthe ^OICPA tMOiffam(| nfiitmatiM aly^ 

woilc It DOE sites, hi addition, the ORAU Team meml^ ^1 infonn NIOSH of any 
{ new DOE worit ^y are award^ O^U and ^ 3ulmi!UKU>n will J^praactive in 

making its processes for avoiding c6i avaiiable to ail stakeholdm. 

There are three aspects to efEective disclosure/avoidance of conflict of interest: 

* Planning ofthe work by the contractor; 
e Overa i g^ by NIOSH of CQl p erfe n nanee; and 
I * Disclosure to stakdtoidos of infixmadon sufficient to let them evaluate 
resolidton of pote n tial conccms about conflict of interest 

The ORAU Team will construct a database that lists all DOE sites where team members 
have woriced, and outlinea all potential areas of conflict of interest Hiis database will be 
used by die Project DiiectOT wd Ta^ Managwa in maldng and checking work 
asaignments for dose reconstruction, prqjsndiDn of Site Proflles, or research suppcKting 

individii^ and companies on the ORAU team will provide die necessary information to 
populate the database initially, and will update it as necessary, 

I Access to die database will be provided to NIOSH for oversight of this contract |^«ause .■ 

I few claimants or stakeholders are liketv to be able to use the database itselfl arintoma 
about the poaons performing individual dose reconstrucdcms (and their comp8aies)will 
otferaJ jmiMWit.Mtellw.iiiiiiig.lBiwifeiiC&ixaa 

diia-iDRAU will wifo to. 


aidoiiairitswoaAu 


MaSiNIOSiDoM 


fc Eiga—i CghaH ) 



sttMla amm M> hw «0Qi um a 
‘ 'iiistMdbwbr. 
uNWgMli:. 


The database will be constructed to provide the fbllowii^ inflnmatkm to die ORAU 

I Team, to NIOSR and upon rcouest to daimants Mid other stakeholders: 

I * Whrfhar and ORAU. s ndteanb-sgtot, .9/ PT^V . ^ T. 

I |a ylyoiitrytoy ^ wasjw will he (in n^ 12 mondis) involved in ntamy^^ or '■ 

directing D(^ Taxation protection and hei^ physics program policies, practices 
and /<r procedures. 

I * Whetliftr and v^hem OftAIJ.^ a mheantrarfOf ^ ^ 

I a subcmtractor is. was or wiU be si^yMline. directly or indirectly, deciainm 

making in a radiation dosimetry program. This iaeludn a 
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contractor/subcontractor that is an (M&O/M&I^ tew mem^ of m 
OT a p r ogra m manager of sudi a program. 

* tx/haher and where 01LAU.,_a jHibcontHtgO Tf 9^ jnd)yj{ } pgl or 

a suhcontractof has broad teehniail sup|^ contracts or t^-haSOl oontraets in 
place at iX>B sites whose Statement of Work pamHs tiiem to currenltv complete 
or be Ivoadened to inchide the above radiation dommetry work. 



Whether and where QRAU^a subcontracto r, or individual «nplo>wes of ORAU or --fi 

a yuboontractff has an,pf^yj|nta«rtui haling 

activities and such d i«l<^ eisewbOTpdWciy 

(through public announcemenls, media oc otba diMlosutes.) 


Whether and where any individuals conducting dose reconstruction, preparation 

mM a class of emoloveea to the SEC die 6^U team have acted aa expert 

witnesses . eitiiCT vo hmte " Iv nr »inW aduMonj^ mi hAalf of DOB or a DOE 

contractor widi respect to wokcr compensation cla^a or law auks Wwlving the 
question of v^telher radiation exposure was responahlB in whole or in part for an 
alleged injury. 

Whedter any individuals caiductiiv dose reconstruction for ORAU or 
subcontractors have former coUe^iues or co-vwirkers whose clains they may 
receive for dose leconstnicdoa tv virtue of the DOE focilities or sites assigned to 
diem. 





lasHiwag 




I mck riuirfd Mt nk* a 
SAMeO VyOTiw* Mteew vote 


* Whether ORAU and its subcomracton and dMir employees are revsewmgi^iorts, 
assessment!, surveys, documents and records that they (Hganizatknially 
individually have been responsible for authoring, deveU^ing, or subnwtting to 
DOE or itseontraetDrs . ORAUwiU ftirth*rJnd»ga tetfORAU.a3ubcoiitractor. OT 
individual employees of ORAU or a subxmirac t or was an unid a <|ifjfind co n tributor 
to any such reno H^^ f w^v ments. suvevi. documents or records. 

To avoid potential for actual or peremved ccnflktB of interest in dose reeoestnictuxi 

or odier activitiea under this cmdrect, OR Air.^ ita mhconinie^, a pjj 1^ ^ - ( o nst i m>«< ] 

employees of ORAU or a subcontractor will sut^te fo foe following restrictions: 

* Ko contractor, subcoikractor,orcmpk>yee will pofomif review, or approve dose 
reconstniciioas ft* claimanls 6am a givm DOE/AWE site, pepare a Site Profile 

for that site, or CTOVidesncpon for an .SECd ettrminattoo ^whe^ornqy load^ ..--- { oaireaataw^B^iamiOiiMH ) 

fl daas of employees to foe SEC^^ ^^^si^.ifti^ imyepeyiouriy ..- {ecicNdt I 

work that afifocted or established policies on nidiaticHi dosimetry a assaai i ieuts , 
dosimetry programs or records at that sire. 

* No contractor, subcontractor, or employee will perform, review, or ^luove dose 
nccnstnicA<m for claimants fiom a given DO^A WE site if diey have previously 
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be«n involved with DOE fiinded assessmenu or reconstructions for workers 
from that site. 

No contractor clement will participate in or review dose reccmstructions or 
participate in rcscartA supporting Site Profiles or^ ggg detennuuitio mofwhethq- 
or not to a<^ a class of employees to the SEC for fiwse TOE ^ or activitiea 
where it is the prime contractor (i.e., MftO/NUk(, tcra ajHi^ 

contractor, program manager or subcontractor manning dosimirtry programs, ot 
otherwise intends to be emoloved as sudi w ithin 12 months of starting this 
contract (qi ending this coiitract?\ 


No individual will pecfonn, review, or approve ladiatkm dose reconstructions, 
prepare Site Profiles, or conduct research suppoTtinfl .S^ detenainalkm, 9 / 
whether or not to add a class of emotovees to foe SEC, ifhew ^ hmvohnUrily 
fir iiTifW < ubooena acted as an expwt witness (including a non-testifying expol) 
on behalf of DOE or a DC^ contracts in defense of radiation dose claims or 
suits. , 

No individual will perfixxn, review, or approve radiatioo dose recoci^nicticns fw 
co-worken, DOE fecilities itwfauditfi^werefonnerlyempli^ed, or fiw 

advise on site specific issues and inddeatt as necessary. 

No contractor or subcontractw element will be permitted to perform or bid for 
collatml work on QQ£^adifitipa dpmiie^ prpgrm support fw Uwse sites 
where it is conducting dose reconstructioiis, pr^aring a Site Profil e for sAeduled 
to prepare t Site PiofifeT^. or perfeima^ w<A lupportinp deter^^ 

whetherOTnottoaddaclamofcmplovecatofoeSEC . 

prmane^of ^ ORAU team not have a conflict of interest with 

to managiiig tUs project or carrying oik ra-maiosting piofediaQ/h^A ' 

physics services elsewhere in TOE. 

Each supervisor, dosimetrist, and revieww, and each profesnonal pirparing a Site 

attadwdfmm agreeing to riride by foe above requiiemeata. Hie forms will be 
maintained as auditable records of fois project [ 

No contractor, subcontractor, or individual will perf or m, review, or qipiove 
radiation dorereoonstructiMis, prepare Site Profiles, or conduct resesdi 
sui^MHlingJggQ deteminations of wh^her ^ ^ a cJi^y tjifanpltpy^ 

the SEC iftfae company or individual has voltmtarity or under subpoena {M ovided 
mipcrt witness services (including a non-testifying otpot) on behalf of DOE or a 
contractor in defense of any claim filed undm the EEOICi’A. , 


Ceawwib iBBaMMniraa ■ m 
irrterrWiUaii(«ia*,kMna*raa»- 
OM AbM nym ae iM M)r «Mt lo 
Saw ifai oC ■ 

Udxinily w WI06H ftr 


GMpMh Aaidi, e«>WM Aadc 
ta Utf kimt <■ 1 


• - •{ Belrtrdi Swd«l fthon 
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A form identi^ng th« dosiraetrist who perftinned the dose reconstruction and the 
reviewer who approved it wiU be Mtached to each dose reconstmction and SEC 


with short biographical sketches 


All subcontracts Issued to stqtport ORAU in EEOICPA will contain a clause to ensure 
that the subcootracnv complies with ORAU poli^ (stated here) regarding conflict of 
Intorest 


QsMWiSl OOC *o mM m uh.. Om 
tn vd UwehH «kuU bv lanmeS Ibr 
fAirtL 


CB 
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PaO«l£[l]OBllMMlK UX HomoU-ma 5/$/200412tl9PM 

I would recommend that this sentence be removed completely, or if not then m^e the 
recommended changes. I am not sure that I agree that this COI policy goes beyond the 
FAR see: FAR 3.101-1 General. "*1110 gen^ rule is to av<^ strictly any conflict of 
interest or evoi die appearance of a conflict of interest in Oovernment-contractor 
relation^ps.** 'This type of COI agreementmay be allowed under FAR 9.5, but I don’t 
think that allovving evra perceived COI with d\e secondary reviewers allows this COI 
statonent to be 'beyond die FAR.'. 

than is established by the COI provisions of the Federal Acquisition Regulaticms (FAR) 

.■ s/aa/aoMStuiir 

The critical consideratjon is not wh^het die 
PawirfflCWnnwin Ux H o aw M T ^ ! S^S/at04 Utl9 PM 

I think would be a good place to moitioa the stakeholder community so that it is 
more of a generalized comnutment to involve them rather than specific commitments 
later in the document. 

PeeatiWCowBi— mtie m s MT ltii ^ S/s/atM 12:19 pm 

I think it is important to include NIOSH as an element as in^rtant as die contractor in 
thisj^ocess. 

piMsfcWihdMit tliNn'niiiirttiii’ . ■ ■ a^S/3iMii:99Mi 

Providii^ objective science-based studies and analyses that withstand the COI challenge 
is more than somediing we do - it*s a part of who we are. 

mmmmSX’ ' ^ ^ mmikiSiam 

I think it sounds better to indicate that ethics training will not be limited to just the issues 
in this document, diere are ethics issues for government employees and contractors that 
are not covered in diis document I think NIOSH can expect their contractors and 
subcontractms to be well versed in and held to all q^vopriate ethical standards, nit just 
those in this document 


Cojnes of the training materials can be pioidded to NIOSH for die project files. 
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I ORAU TEAM CONFUCT OF INTEREST POLICV (Rev. UOGC 
driR) 

A. Overview 

In any situation diat involves compensadon fiv iiyury.i^wdur a toitdaim, a woker’s 
compensaticm case, or a daim niade under die Enavy Employees Occupatiood lUness 
Compensation Program Act (EEOICPA), Am int^rityoftbe process must be 
unimpeachable. This is particularly true under dte EEOICPA, because one branch of dm 

U.S. government (le., DOE) wee responsible fiw the eiqrasuret to irmizing radutum and 
hazardous substanca and ia also charged widi providing data to assim in adjudicatu^ 
claims, ^diile other brandies of the goveroraezit (Le., MIOSH, DOL) are responsible for 
admmistering and operating the inogram. Many of the persons woiiuag for dw 
govenment on this program, whether as fsdoal or contractor employees, have had 
previous involvement in the oRiduct of radimion [Mxitection programs at DOE facilities 

I or they may have previously received or are currently receiving Snancial support 2E 

I compensation [fr om DOE. 

Hw ORAU Team is extremely sensitive to the coocass in the Aakcholder communi^ 

perceived and actual cmiflicts of interest must be s^ higher for thia isogect than is 
established by the COl proviakms of the Fedoal Acquisition Regulations (FAR). 

The critical considoation is not whetfaer the potential for CX>I exists - it does. The most 

I important fictois.are that the contractor must hav e a ligmous and precise plan for 
idoitifyii^ potmtial COl situatifHB and avoidiiig them; and tbtf NTQS H. and the 
stakeholder communitv. must be assured the contractor will caiy out dat process with 
absolute integrity. Although snne may view it as not desir^le ttiat persons wtdi any SMt 

I of DOB sfRliation be involved m dose reconstructio n or Special Exposure CdMWt fSEC^ 
cetition review, it is inevitable that many such oerstmi m ust be tavolved, especially in die 
imxess of/csca^ For h is a single fiM that hca^j^tysidadi win have eene^ dMnicaMBMiiM ] 

expotise in die inbarial wd^on doshnetry of pluteiahun nuia him kani^di^ tr^ at 
DOE focilities simply because dim is wfaoe die plutanum is. Similady, dw research 
effort to develop ShePrafilesfordievarioussites will necessarily involve penons with 
export knowled^ of the sites, and diat knowledge will usuiUy h^ been gained ftwn 
having worked there. Therefore, given these inhcrait potratnl conflicts, die ccntractor 

I selected for die dose reconstruction nroiec t. alony with NiOSHjmmn do eyerythii^ 
possible to pcevox «r mnage actual and perceived c m fl ic B of intei^ and to diaicloK M 
potontiai conflicts of intercati 


ORAU. a non-profit association of unmnities, was duvtoed in 1946. In the «w»«»ing 
five decades, we have gained unparalleled experience in miinlaining die int^iity of 
technical processes while working with many issues of public cwicem. Lessons learned 
from those experiences have been woven into the culture aad structures of ORAU. 
Providing objective sdence-based studies and inatyscs that wUistand the COl rhalWp i 
is more than something we do - h’a a part of vdio we are. 
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ORAU and its employees are committod to the hi^iest ethical standards. All ORAL) 

I wnpIftyaM wcBive mandatory initial andrefresher training in ethics, with emphasis on(the .■ ' 
ethical issues covered by policies. This training will be made manddny for all 
persons woihing <hi thb {noject, inclwSi^ subcontractors, and will be conducted during 
the start-up phase, widi anmiri refieshm thereafter. Copies of the training materiaia can 
be provided to NIOSH for the project files. ORAU will maintain doemneatation of the 
successful completiai of this (and other) training for ail personnel workii^ on this 
project, whether ORAU or stAconIractar employees. 

B. COI Policy 

ORAU is committed to ftill aad opMi disclosure as the best way to prevent confiictB of 


The ORAU Team wilt disclose^ tor cadi company and fir each individwl involved in 

I dose reconstruction, preparatkxi of Sits Profiles^nso^ aupportiiif^g^g^detcnninatioiM 
of \nd>etoer or not to add a class of emolovees to the SEC, or anv oiher work done for ' - 

NIQSHonbehaifoftheRPOICPA nrrMram.jin % mj^^ 

work at DOB sites. In aiditioo, ttie ORAU Team memi^ wiU inifi^ NIOSH of any 
I new DOE vwork put th ey are awarded. ORAU and ha aubc o ntracton will be poactive in 
making its processes avoiding 001 avails^ to all staki^ldcra. 

Thoe are torse aspects to effective disdosure^avoidance of omfHct of in terest: 

* Planning ofthe work by toe contractor^ 

• Oversight by NIOSH of COI performance; and 

I * DisdosuretostakeboidersofinftrmatioasaflicienttoIetthefnevduBte^^ 

resolution of potential concons about conflict of intoest 

The ORAU Team will construct a database toat lists all DOE sites where team membera 
have worked, aad outlinea all potentia] areas of conflict of interest This database will be 
used by toe Prefect Director and Task Managers in making and checking woik 
assigofflents for dose reeonstiuetioa, ps e itaiatlo o of Site Profiles, or resoanfa si^)p<»ting 

I is: jeteajM#"!!? °f wliffflw y wi «> » tkKg.ef.ffliBtoroW, ' 

individuids and compatues on toe ORAU teen will provide the necessary infini^on to 
populate the ii«rnh*«i! initial^, and will i^>date it as necessary. 

I Access to the database will be provided to NIOSH firr ovccsigbl of tois ft^ wit nwt i [^ecmiM / 

I few claimants qt p^fcrfifildwa m Ukelyto be able to use the dstabase Itsdf^ pfin«^ 
abottt toe persons perfbnning individual dose rec<Histructlons (ud their companies) will 
be offered ^poi^reque^ p.eques|ji wj|l be fUllilli^ witlto ^ requj^TO 
interests . Bevond this. pR^AiV w ill work with NIOSH to find the best way to dlow 



The dattoase will be crmstructed to provide (he followup information to the ORAU 
I Teaia. to NtOSH. and urxin request to claimants and otha- stakdiolders: 
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Whether and where ORAU.t sidxJOT 

a subcontractor has an^^y^hite^ m it|ddj^ ^]te ab^ 

activities and such Jntei^ has bem f yoperly d iscjo^ ejaewhine public 
(through public annomcemei^ media or otiter discIosiDea.) 

Whether and where any individuals conducting dose recoiistnicU<m, (HCiwration 

artri a ciaw of cmplovees to the SEC to die O^U teain have acted as expert 
witnesses oa bdialf of DOE « a DOE contractor with respect to wwkcr 
compensation claims or law siuts involving du question of whether radiation 
eqwsuie was re^HMisible in wdide or in part to n allied injury. 


Whether a n d where OBAU^a subcontracto r, (K individual employees ofQR AU or Q 

if Mibyontraff^ ia^ WBs or will be (in the 12 iponto) involved n. managii^ w r 

directing DOE illation protection ^ health f^sks program policies, practices 
and /or procedures. 

Whetber and where QRAU.ra mbCfflmictty , 9^ ^ or . 

a subcontractor is, was at wilt he supporting, dbM^ or Mir^y, decision 
making in a radiation dosimetry prognun. This includes s 

contractor/subcontractor that is an (M&0/Mk:l^_tem inmto of .an,M£p/M^ . 
ora|Mt)gram manager ofsuch a program. 

Whether and wdiCTS ORAU^r* individual employe;^ of QR^ gf 

a suhconttactor has broad tech^r^ support contracts or task-based contracts in 
place at DOE sites whose Statement of Work permits diem to currently complete 
or.be i»t>adened to Include die above radiation dosimetry work. 




* Whetber any individuals coiductmg dose recoostructitei to ORAU or 
sabcoatractors have former colk^ues ot co-woken whose claims diey may 
receive for dose reconstruction by virtue of the DOE or sites ass^ned to 

tiiem. 


• Whether ORAU and its aubcootractors and (heir employees are leviewing r^XHts, 
assessments, surveys, documents and records that they organizationally or 
individually have bem responsible to audxving, develrqihig, or submkdng to 
pOEoritscortractors. ORAUw31fiirtberiiidicateifORAU.asubcoBtiactOT.Qr 

To avoid potential to actual or perceived conflicts of interest in dose lecoastiuction 

w other activities under this contract, QRAU., ite sitormtraiyora, 

employees of ORAU or a subcontractor will suib^^ to die following leslrktions; 



■ (i»itetee.,s 1 
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No contractor, subcontractor, or employee will p^fontt, review, or approve dose 
reconstnictioiu for claimants ftorn a (pven DOE/AWE site, pr^we a Site Profile 
for that site, or pwide support for an .SE(p d etaTairation fif alwfoerorctot 

wodt that affected or established policies on i^i^oa duimet^ assaansiti, 
dosimetry programs or records at foal site. 


• • i eehtiSi EmoiMiOiaair 

- {PiStetelngrdias 


No contractor, subcontractor, or empi^ee will perform, review, or approve dose 
reconstnictions for claimancs from a pv«) DOE/AWE site ifth^ have previously 
been inwilved with DOE fanded^ osc jBSCBmmte or i^MPucrions to w 
fron that she. 

No contractor element will participate in or review dose reconstiuctiau or 
participate in lescarch supporting Site Profiles or ^Etp deteamiiution sofw^^ ff 
or ttot to f of employees to the SEp for those sites or activities 

when it is the {ffime contracts (i.e., MftO/MA^, tsnn member to t prim 
contractw, program manager or subcomraoor managing dosimeiiy p ro gr ams , or 
oflierwLse intends to be emirloved aa such w ifoin 12 monfta oFstsHiny flna 
contract for ending foi«cwactr(. 

No individual will perform, review, or approve radiaticm dose reconstructioas, 
prepare Site Profil^ or conduct reaoareh suppo rtmy^l^ detemination s 9] ^ (oalitaeiSiwcMa^imwCiiaon' 

whether or nm to add a class of anoloveet to die SEC, if he cr ^ to vidusDhnily 
acted as an otpert witness (including a noa-testHying expat) on behalf of DOE or 
a DOE cemtractor in deftnse of radiation dose claims or suits. Rcstrictioaa far an 
individual who acts unda sulqwaia will be determined on a caae>by*case basis. 


b* ^ MM <br a*«r** 


No individual will perftnm, review, orapfROve radiation dose reconstiucdoas fix 
co-wothera, DOE facilities at which dmy were formerly employed, or for 
contractCRSby whom tiiev have been employed. Site exnertainav be employed to 
advise on site specific issues and incklaiU as necessary. 


No coDtractor or subccntractar elemcte will be permitted to perfotm cr bid for 
coUatenl work cn Q^,^3diatippd(]anu^,^Dgnmsug^ for faM,atea 
wfaoe it is conducting dote reecmstructkn& preparing a Site Profile (a sdwduled 
to prepare a Site Pro^T^ or performing work supporting an ^SjBtp de tH ni h i ad on of 
wfaefog or not to add a nif gnplavees to the SEC . 


J^.persp^^pf^p]^U,l«m,;^,na.|i8yea.co^aofh!ter^,,'v^,:re^^ 
toauuagingihfaprojMacariyiiigoiKormafitetingiadktknprotectiai/healfo ' 
ffoysks services elsewhere in DOE. 

Each st^iervisor, dosimetrist, snd leviewa, and each {ROfasaicmal preparinga Site 
I^file or performing work supporting an SEC determinatio n of whefta or not to 
add a class of eroployees to the SEC, will be required to complete and ngn foe 




MetelbiM M* M HMI aUtel vw 
rfvMM ■ HMWe «%.•» 



-• I PmeteS; Siitcwl&ipoewCeMtt | 
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attached form agreeing to abide by die above requirements. The forma will be 
maintained as auditable records of this project. ^ 

No contractor, subcontncto', or individual will per£»m, review, or ^)|x<ove 
radiation dose reconatnictiais, [scpaie Kte Profiles, or conduct reseaidi 



the SEC i f the company or individual has voluntarily provided expert witness 
services (mcludfaiK a non-testifying expert) behalf of DOE or a contractor in 

defiMise of any claim filed under the E^ICPA. Restrictions for an individual 
who acts undo' subpoena will be detomined on a case-by-case basis. 

A fum identifying die dosimetrist who pcrfcxined die dose rectmstruction and the 
reviewer who approved it will be attadied to etch dose reconstructio n and SEC 
determination, and p ‘ ‘ ' 

with short biographical sketches. 



awlbC 


WMOSHa 

iwebp^ORAUwai 

Ml N da OILAV p^* will ba 
pniM at Si MOSIVOCAS Mid DOL 


Ail subcontracts issued to suppixt ORAU in EEOICPA will coitain a clause to ensure 
that the subcontractor complies with ORAU polity (stated here) regarding conflict of 
interest. 
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I ORAU TEAM CONFUCT OF INTEREST POLICY (Rev. la OGC 
draft) 

A. Overview 

bi any situation that invotves compasation ftr injury, whether a tort claiin, a wotk«*a 
compensation case, or a daim ma^ unler the Energy Emj^oyees OcnqMtioittl niness 
Gjmpensadon Program Act (EEOICPAX the udegiity of process must be 

unimpeachable. This iaportieularly true under die BEOICPA, because one branch of the 
U.S. government (i.e., DOE) wasrcsptnsible for the esqMnures to ionizing radiatKNi and 
hazardous nibataiwea is also charged widi provi^ng <tata to assist in adjudicating 
claims, while other branches of die government (Le., NIOSH, DOL) are responsible for 
administeriiv and operating die program. Many of thepersens wnking for die 
government on diis program, whether as fbderal or contractor empli^ees, have bad 
previous involvement in die conduct of radiation protection pograms at DOB fittiltties; 

I or they may have previously received or are currently receiving financial su(qx)ftOT 

The ORAU Team is extremely sen^ve to dw concerns mthe stakeholder community 

p«c«iv^ and actiud conflicts ofinterest must be set higher for dusjrcject than ia 
established by the COIprovisiCHU of the Federd Acquishkn R^ulations (FAR). 

Hie critical consideation is not whether the potendsl for COI exists — it does. The most 

I important fictws are that die o o nda e tor must h ave a rigorous and pcsdse plat for 
identifying potential COI situatiou and avoiding them; and that bTlQS R and the 
stalcehokier community, must b e assured the contractor wiB carry oU that process vvith 
absolute integrity. Aldmigh nuy view it as not desiiable ^ persons widi any sort 

I petition review, it is incvitahle dutt many such persons mast be involved- eepeciaUv in the 
{Huceasof/esem^ Fmeium it isashnitefi^ttohfR^pbjm^towbDbaw ..■■-• {p<i«teat*»iiwucii«» j 
expertise in die interud ndiition dosimMy of phitcnhim must have learned di^ tnte ai 
DOE fociHtics simply because due is where the ptntooium is. Similatiy, dw reaemch 
eftnt to develop Site Fpofiles for die various sites will nece s s m fly involve penons with 
mepert knowled^ of dm sites, and that knowledge will usually have been ganed Iran 
having worked there. Therefore, given these inherent potential ctmflicts, the contractor 

i selected for die dose leeonstniction nroiec L eloog witit NI0SH| must do ey« 7 lMng; 

possible to prevent or mmisge actud and perceived c onflieta of inier^ iail to disclose ail 
potential cc^icte of imercat. 

ORAU, a non-im>flt aasodadon of univositiea, was charteied in 1946. In die ensuing 
five decades, we have gained urgMualleled experience in nKintaining the imegrify of 
technical processes while working with many issues of public concern. Lessons learned 
from chose experieoces have been woven into the culture nd structures of ORAU. 

Providing objective sdence-baaed studies and malyses that widistand the COI diallai^ 
is more than aomething we do — it*s a part of who we are. 
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ORAU and its emplc^ees are committed to the highest ediical standards. All ORAU 
I gwptayeea receive mandatory initial and refresher training in ethtca. with emphasis 
eddcal issues covered by these polides. Ibis tmising will be made mandatory for all 
persons working on this project, including subcontractors, and will be conducted during 
the start'up phase, with annual refieahers thereafter. Copies of the training materiab can 
be provid^ to KIOSH fi)rthe|Hoject files. ORAU will maintain documentatkm of the 
sueeessftil completion of diis (and other) training for all personnd working on this 
project, whether ORAU or sutwontractor employees. 

R COIPoUcy 

ORAU is committed to full and opm disclosure as the best way to prevent conflicts of 
I interestl, 

Ibe ORAU Team will disclose, for eadi emopany and for each ktdividual involved in 

i dose reccmstruction, pr^eratian of Site Profilea^researcfa supportii^^g^detcrminafions 
of whrther or not to add a class of emolovecf to the SEC, or anyrnher woA done ftr 


tvecsto 

] NIOSH OP beiiatf oftbe EEOtCPA prop am^ i nfonnatim abqutll^p^^ 

work at Toe sites. In additkn, tbs ORAU Team memben will of any 

I new DOE work ^ fare awyd^ ,***ceatrae<ew will ^ ^■oactiye in 

making its processes avoiding c6i avaiiabie to aiisOdrdiokiers. 

There are three aspects to effective disclosure/avoidancc of confiict of intesest: 

* Ptanoii^ofthewoikby thecoutractoi; 

-* Oversight by NIOSH of COI perfonnance; and 
I * DuclosuretostakdwldenofinfbtmatlonsufEcienitoletdMmevaluate^ 
renhitioa of potential concerns about conflict of interest 

The ORAU Team will construct a database dutt lists ail DOE sites where team members 
have worited, and outlines all potendal areas of conflict of interest This database will be 
used by the Inject Director Task Matters in maldiv and dweking work 

asagnmoia fin dose r econstn ic titm, prqwitigi of Site Profiles, oriesegchsi^qiortiiig 

I gE£.*;g;!g^,9f,slWltCT.!ir.iitt.a.#lAeteir,mi!taffi!.te!lff..?!6£-...*B 

individuals and companies on the ORAU team will provide the accessary infimnation to 
populate the database initially, and will update itas necessary. 

I Access to the database will be ixovided to HK)SH fix ovmsi^ of tois contract yaecMM ^ 

about dm persons perfixaiing individual dose reconstnictksu (and their cmnpanics) will 

be offered jjDoa request Rtoueats will be fiiifiiled withm d» retnumgits of privacy 

tntcTCTto . Beyond this, w iB l^IOSH ^ w^ to 

The database will be constructed to provide die following information to the ORAU 
Team, to NIOSH. and upon request t o claimants and otherstakehoiders: 


OOMMnta leWckMOillfaMHrie 
fc^yeM ^ ti w Wmwji aethi 

juibeiwMMiMaBaSiriiitHi 

•MeaSikillliMaHlI. l«MtNI 08 l 




ktSBiiVeiakUMOaAU 


TMMStoWOUAUnnOSH 



fiaiiipii|ii|timmihi*ifta 

Mapanrrpwew (almas 

(MMMiSSaMistoLamse - 


Miaeuitiiiwiiuhai»*m» idM 

m i m iaS g .ism.col sat I 
Mpi|iSMl(i*s|U| a Stew lijf 
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Whetfanand where ORAlJ.^a subcontracto r, or individual ^ployees of ORAL! or . ^ 

^ 9 n^tor iSf waa or vnU (in ^ next 12 mondial involved in managing or 
directing DOE radi^lon protecdon arid ha^ physics pragram poises, practices 
and /or procedures. 

Whether and where QRAU..,a sibowitracto r. or indiyiduaf ffiolpyees pf or 
a subcontractor is, was or sui^aitiii6 directly or indireetJy, decision 
making in a radiation dosimetry prognun. This includes a 

contractor/subcontractor that is an{MdtO/MftI^ team mein^ of .. 

or a iHOgram manager of such a program. 

Whether and where QRAU^aaubconln^, 9i9^^U 91 . 

a subcontractOT has broad technical siq[)Oort contracts or taA-ba^ contracts in | tHpirMia 

place at DOE sims whose Statement of Work permits them to cufrentlv complete ' r 

or be broadoted to include the above radiation dosimetry work. 

Whether and where ORAU.,a «ubcoiitytc y^^ jndiyi^j employees of ORAU or T 
a subctmtractor has aa^actt^jnta^.in biddtngj^ ^ 



aedvitiea and such 

(through public announcenKBis, media or ettrar disclosura.) 

Whether and where any indiviiluali conducting dose tectmatruedon, pr e p a rat i on 
add a class of emploveea to the SEC ^ die O^U team have act^ as expat V.^ 


witnesses on behalf of DO£ or a DOE contnetw with respect to wodcCT 
compensadon claims or law suits involving die questlcm of wbedier radiatioo 
exposure was responsible m whole or in part fix an alleged injury. 

Whether any individuals conducting dose reconstmedon far <^tAU or 
subcontractofs have ibnner colleagues or co-woikers whose claima they may 
receive for dose reconstructioo by virtue of the ElOE fidlities or mtea assipwd to 





* Whether ORAU and its subcontractors and dwii employees are reviewing rqwrts, 
Bssesanents, surveys, docunenta and records that diey organizatitMially or 
individually have beat responsible for aothoring, developing, or aubwiffing to 

individual employees of ORAU or a subcontractor was an unidentifiel contributor 
to any such reports, aasessmoita. surveys, documents or records] 


To avoid potential for actual or perceived coiOkts of interest in dose reconstruction 
or other activities under this contiact, ORAlI-^its suhcnnirMawa, the 
employees of ORAU or a subcontractor will to the ^lowii^ restriction: 


cemwiiiTtMiiM* Mem u 
hw* Mk « <rW*MM b* 
iwimt*teiiiei^rteiiwita«* 
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No contractor, subcontractor, or onployec will perfom, review, or approve dose 
reconstructions far claimants from a given DO&AWE site, prepar e a Site Profile 
for that site, M- provide support foe an ^EC d eterninidlon pf 9 ^ ntyt yi ad^ 

work that affected cr* established polictes aa ^istira dodmetry isaessme^ 
dosim^ry p r ograms or records at tfiat site. 

No contractor, subcontractor, or employee will po^tm, review, or approve dose 
reconstructions for claimants fim a given DOE/AWE site if th^ have previously 
been involved with fiKiA-MtlanM sMaymmig iw iyxifMiTiK^ 
fromtiiat 

No contractor elemsrt will particqnle in or review do« reconatructkina or 

participate in research supping Site Profiles or^EC detynintfan s of whether -{ 

nr nrtf a rla«« ■•mplovees to the SEC f(V dwse DOE sita or activities 

adiere it is the prime contractor Cue., M&0/M&Q,,tram jmmte tpjijtrim 

coitraotor, pnogram mana^ or wbcontractor minaging dufoieity progranu, at 
otiierwLse in tends to be employed as such w ttiiin 1 2 monttts of starting this 
contract (or ending this ^rntract?! 

No individual wiU perform, review, or apfBove ndiation doH reconatiuctiona, 
prepare Sits Profiles, or conduct research sunoortiiMi ^Ef^ deteiHinationB of 
whether or not to add a dasa of emploveea 10 the SEC, if he or ^ bin volufU^iy 
acted u an expert witness (inchiifo^ a Qcm-testifyingexpein) on bdidf of DOE or 
a DOE contractor in defense ofradiation dose claims cr suits. lUstiktioTU for an 
ndividual who acts under subpoena will be determined on a case-by<ase basis. 

No individual will perlbim, review, or approve nuliation dose reconsInictiaRS fi» 
co-workera, DOE Unities at windi tiiey woe formo-ly onployed, or fm* 
contractors by whom they have been employed. Site experts niav be employed to 
advise on site specific issues and incidents aa necessary. 

No cofitractw or stfocontiactor danent will be pomhted to perfivm or bid for 
collateaal work on DOEl adiatioBdoBmetrY program jaipport far tfaqae sto 
where it is conducting d(mrecoBitruction|,prqMring a Site ^fii e for scheduled 
to tMuoare t Site Profilei orpetfimiog s^pqrting ag jigQdmmuution^, 
whether or not to add a of a»plovee a to timSK . ^ 

jCey persopneyoftfae OR AU t eam will not lave s conflid of inte^ wfth ieged 
to maneg^thb (Rector earring out or marketing radiaifeiaproiectiort/liieaito 
physics services elsewbete in DCS. V'^ 

Each st^ervisor, dosimetrist, and reviewer, and each {xofessional preparing a Site 
Profile Of perfonninB work suppartiiui an ^EfT cc not tp 

add a dag of employees to the SEC, will be required to conplefe and sign the 




Uiiii«««pacNKMH6r—BT>i? 



li S r««i« l Ei tfi i»< Cohort 
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attached form agreeing to abide by dte above requirements. The f<vms will be 
maintained as auditable records of this project. ^ 

No contractor, subcontractor, or individual will perfbnn, review, or apfsove 
radiation dose reconatnictiona, p r epare Site Profiles, or cMduct research 


dte SEC if die company or ^vidual fass voUnMiity {vovided expen witnesa 
services (including a non-Msti^di^ expen) on behalf of DOE (h- a contractor in 
defbnae of any cl^ filed under the E^ICPA. Restrictions for an individual 
who acts under sut^ena will be deiennined on a csse'by^ase basis. 

A form identUying the dosimetrist u4io performed die dose reconstruction and the 
reviewer who approved it will be attached to each dose raconsttuctioD and SEC 
detenninatioru a^ provided fo the claiman t or oetidonerfs) as aiproDriatc. along 
with sluMt biognqihica] skeTChes. 




KraOSHcgi«n,ilwM 
An* 11^ itas te MaafS Hi pMiri OB 
Ml OBAU Wi MAiB ferlMi 
fniMt; IWa w ORAU pifl mH bl 
pnittdirf fa *• NIOSfVOCAa Mi DOL 


All BubconDsets issued to support ORAU m EEOICPA will contaon a clause to ensure 
that the subcontractor complies widi ORAU policy (stated here) regarding conflict of 
interest 


Pages of S 
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COI Policy 


Page 1 of 1 


Neton, Jim 

From: Toohey, Richard rroohMyR@orau.gov) 

Sont: Wednesday, August 18, 2004 9:32 AM 
To: Neton, Jim 

dui^ect: RE: COI Policy 

ASAP may not be until Fiiday; we have our internal management review today and tomorrow. 
Dick 


-—Original Message — 

From: Neton, jim [maitto:JFN2(9CDCGOV] 

Sent: WedrMsday, August 18, 2004 9:29 AM 
To: Toohey, Richard 

Cc Elliot^ Larry J.; htomokl-TItus, Zeda (LI 2 ) E. 

Siii^ecb COI Policy 

Dick. 

We have finally completed our review of ORAU'a modified COI policy. Could you please review the 
attached version and gat back to me ASAP with any comments you might have? As you know, we’d Ike to 
get this finalized prior to the Board meeting next week. Please give me a call if you have any questions. 

«COI Policy - Final.doc» 

Thanks. 

Jim 


12/6/2004 
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Neton^JIm^ 


From: Neton, Jim 

^ 'XMit: Friday, August 20. 2004 9‘.39 AM 

^ fo: tooheyr®orau.Qov' 

Subj9ct: Fw: COI Policy 


DLcIc, 


Would the proposed language tweak below be more palatable to ORAU? If so. I'll add it and 
reissue the docxunent when 1 return to the office. I'n curently at a doctor's appointment, 
but should bo in the office by 11:00. 

Jim 


-—--Original Message 

From: Homoki-Titus, 2eda (Liz) E. <ZAi(9@CDC. GOVi 
To: Keton, Jim <JFN20CDC.GOV> 

Sent: Frl Aug 20 09:31:38 2004 
Subject: RE: COI Policy 


Jim - Nhac if we recommend the addition of DRs and SEC so the phrase would now say, "or 
any ether worlc done by primary authors or reviewers for NIOSH on dose reconstruction or 
SEC petitions on behalf oE the EEOICPA program....” Would that cover us and taka care of 
their concern? If so that is ok by me. Thanks - Liz 

Zeda E. (Liz) Homoki-Titua 
Acting Team Leader 
Radiation Compensation Legal Team 
HHS Office of the General Counsel 
-“.public Health Division 
, IDC/ATSDR Branch 
■"llOl Wootton Parkway, Suite 5 60 
Rockville, Maryland 20852 
301-443-0115 - PHN 
202-315-6336 - Cell 
301-594-0041 - FAX 
zhomokiQcdc . gov 


— — -Original Message 

From: Neto « File; COI Policy - Final.doc » , Jim 
Sent: Friday, August 20, 2004 9:13 AM 
To: Hofflokl-Titusr Zeda (Liz) E. 

Cc: Elliott, Larry J. 

Subject: Fw: COI Policy 


Liz, 

If ORAU objects to the new phrase, can we delete it to move the COI policy forward? I 
know that it's intended to cover any other unexpected Issue, but I'd rather not hold this 
up over the new phrase. 

Jim 


Original Message — --- 

From: Dick E. Toohey <dtoohey0oraucoc.org> 

to: Townsend, Ronald <ron.townsend0orau.org>; Donna Cragle (ORAU) <cragled9orau.go7>; 

C mmoellerStnoellerinc.coffl <mmoellerSmoellerinc.com>; David A. Dooley <ddooleySmjwcorp. com> 
yzi Neton, Jim <JrN20CDC.GOV> 

''Sent: Thu Aug 19 18:46:29 2004 
Subject: FW: COI Policy 
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Got this from Jin Neton yesterday, and just now looked at it; Jim would like to tell the 
Advisory Board next Tuesday it is approved and in place. However, although 1 felt secure 
approving it for the ORAU lean with regard to SEC petition work being included, the text 

C now reads, in addition to SEC work, "or any other work done by primary authors or 

‘eviewers for HIOSK on behalf of the EEOTCP& program. ..." (Section B, second paragraph, 
3rd line, and elsewhere). To me, this means that anyone who writes or reviews a 
procedure, or anything else for that matter, needs a disclosure form posted, which may 
practically include all employees. Are we willing to agree to this? 

Dick 


Original Message 

From: Toohey, Richard [inaiito:TooheyR8orau.gov] 
Sent: Thursday, August 19, 2004 6:32 PM 
To: Dick E. Toohey 
S\ibject: Fw: COI Policy 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Neton, Jim <JFNa8CDC.GOV> 

To: Toohey, Richard <TooheyRSaraa. gov> 

CC: Elliott, Larry J. <LJE18CDC.GOV>,* Homoki-Tituo, Zeda (Liz) E. <ZAH98CDC.GOV> 

Sent: Wed Aug IB 09:28:46 2004 
Subject: coi Policy 

«COI Policy - Final. doc» Dick, 

We have finally completed our review of ORAU's modified COX policy. Could you please 

G review the attached version and get back to me ASAP with any coitmenta you night have? As 
/ou know, we'd like to get this finalized prior to the Board meeting next week. Please 
give me a call if you have any questions. 

«C0I Policy - Final. doc» 

Thanks, 

Jim 


c 
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■RCn : POSTGN CONSULTING 

PHONE NO. 

: 409 6 % 1573 

Sep. 20 200 <l 05 : 51 R 1 

1 BTacdve Dalo: 12<02/2002 

1 Ravbkn No. a 

1 Doounent No. 

1 QftAm<f=ORM-0005 

J 

|paoa2aC3 I 


C»?AU 

DOSE RECONSTRlKniON PMUECT TE^ 
NONDttCLOSUiS OF pnOPraSTAirr MKXUIATION AGfCEt^^ 


1 . W, Si^. an empioyw «$ . 

hwin rmnnugnniliilln rnnmintioinflrii ■ irutfinrnfim nur nicii rmniiwirt I frtiritfimn [HTiliri 

Tmri on CDCVMIOSH Coibact « 200-2000^00593. ortBM *RKi«fon Dom EsHmafcn. Dooe 
R«ognstr\icllon«nd BwriMattancfSEOPotMontundarEe^CRA.' I undaratvKf twi. In ttw coutm of 
acMM* for this oonbaot, I may IM ghm ancMft to UbmMilon regenlng cartiln btislRMS adMttes or 
Tiioairh and dawfepmont fiw at CPC, ORAU, or atOflonlwcaaa teORAU. I «to uncMraund tM 
soma Mormaten that btt ri«P»d nAty mo during my worti on th» prqiact nnsqr ba otwnatos 
ooraWarad pro p rt atary, butfnas* oarAdantel. proounrmnl aansiSva, or' tada aacrat OwatnoAar 
*prop(Mary hformaien*}. Sy axaeuBon of Ms doournent I agiao to taal al such Irdbf ma ton In a 
oonWdanaaimannar. forapariod«fabcyaata^tirdbcloauta,aaclB B e rt bedbalowr. 

1. kt oiilar tor prepftatary l nlbi! na a o t > to ba proiaelad In aecoidaneB vdft thia agaanwnt it HHWt be 
doarly Wanatod by 9» ljl Mr M9u ii pWNw aa pmprtatify Wan w iten a< fta Mma I am prMWsd 
acc ata to tha intoRTiadon. If 9ta infoniadkNi fa piovkM dudnci 9 tNfafinft tia Irferrnalon piavfdar 
must daarly atala wM ad W naW a i H tha taWtio fa oon su awd a> ba propria U ry. W tia 
f nfcj ii naii on is In doc u martary fbmi, aaeh paoa M containB proprtataty intof ma tton muat ba 
daaily martcad with ttia laoand TVoprIaliay mfoni rf o n of ftnaimaiim no^ifclart .* and tm 
propdaianr hdo nnaito i i on that paga muat ba otaariy fde nUflaU by ma riji n marking V iba 
pw i p d iiMy Intem T Oon la In ■la et ro rfc fbrmat. tia portion dial is prepiMaiy must ba clMrty 
idardViad 


2. P fopria ta ry irformsflon m e ortr i Q fta atsyra raquiramanta may ba uaad by ma only fn my acIlirt ii BB 
■ dorfia abova namad ptoiafil 

3. I Mta app i aprt a lB praoauilona to piavani dadosura to iNrd pariaa. motodtoQ ffia pubic, of 
ptoprMaqf irtonnaion inaatfng tia abova raqubainanta. l wM ba oonaktorad to iMwa tahan 

approp f ftoipracaultenstopiaverttrtodoaurotetiapttofcofpropfiBtoiylnlPfff M ilfa n yiuabatia 

aama contoto i would uaa io avoW <Baeloaura. ptMeaden or dbaandriMan of my orrtotoyaf'a 
pnpriatafy Irfomtodon. 

4. Alwrtttan datoondirdofinaiion, incMina any Sandies or RiatarlaiB, fUrnistad to tha undaratonad, 

artoaleo^ mproductlona arto portions tNraof, abai ba iiRtoto 9to madullva pmparVtf 

tha orielnator. tagraa to promptly datvarihasama to tot ortcbiator Upon raquaat IfUrtharaipaa 
not to mtotoany analysto of any matorlala fiaitahod to ma, or to parrnii any ttrd parte to do so. 
mmapSMdimetodorautoerlMdbytoaiMtginator. 


5. 1 racofloao toat at Wbnnrfen I raeafva h\ partem u m w of my raapo nato aHtoo r ala ta d to too wocfc 
may ba conadared ‘ftainew Sansifva;* dpt such tofomiailon . haa pote^ vatoa to 
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POSTON CONSISTING 

PHONE NO. 

: 409 696 1573 

Sep. 20 2004 05:52R1 

1 EffiKtiveDste: 12020002 

j Revision No. 0 

i bocwmtlNo. 

j I 

\ 

( 

1 ORALrhTORtlMXM 

1 Pena 3 of 3 j 


orgarnzaton* who am potarAM c ompatrtor s oa futum contract tnatiars refpvdlacs of vtAMihar lha 
i nfo r maUw ^ is consUarad propriatary as deflnsd abova; and that Businsss SensWva tn f ocrnatlon 
must ba proparty pmlBctad at aB dmat. 


6. t wM treat aii i nfon naU on obtainad in tfia parformor^ my respOhsBiStjes as Business SansMva 
inrormaGon. 

7. IwWrwtberaqtiiredtbtreatas pf oprie iB ryofBuMnassSanaithreanyli fw i nifflQ nwhicMs: 

a. in thapubfic domain, 

b. kncmrt tay rns prior to the lima I am sMn aooess to the hIbmBiior) by the fmontwiion 
provtdsr. 

o. rfshtMyreoaSredbymabomalhirdpartywlihotitmstricltonQnijtecloaijre, or 
d. required to ba diidoaad by low. 


VWh intent to be bound by »uaaflreamant.t have aaeacutad It on t>a data indleal od balow. 
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f Effeciiv^ate: (MWe/2003 I Revfeion No, 02 I l^xcunWiUjg O!^UT-FOlW^X >06 rPw2ofT ~ I 


Indtviduai Disclosure and Agreemant Form 

^Please completa, abbreviating aa r>acea3ary and using Ihe lab to travel through the form. If needed, type a 
continualion page <n Arfal 9 pt. referencing the item number). Continuation page? QN- 



1) Previous Dcpzvtnwnt of Ertergy g)OEVCon1nctor smploynienl; 

Using one input box per site/contraclDrcombinatiQn, please incficaie Site. Contractor. Mumtoer of Years Workeil at Site . 
&rf\ Dubes. 

Osk Ridge National Lab, Union Carbide, 13 years, Heath Physicist 


2) Previous Atomic W eapotw Employer {AWE)fAWE Corttraclor empfoyment: 

Using one input box per siteteontracfor combirtslion, please indfcale S 
and PutiBS. 


3) Expert witrtesB partidpatfon (Incfuding non-testifying): list all cases: 

Using or\a input box per case, please Irtdicals Case. Dates, end Role . 

Tangv. Southern CaifcvnnBdison, lioness for defense, 19^ 

Kennedy V. Southern CaWomla Edison, wttness for defet\6e. 1998 
Tokenidv. Bechtel. etalHdeposibon. expert irttness, 1999 

Mill V. Oiilie Pcwvsr, depositicin. expert witness. 2000 
Qauna v. Jamison, deposWon, expert witness, 2002 

Hwiford downwinders. expert report for defense, 2004- no doee assessment a defense thereof. Srtrfcltyactlngasa 
Nstoriart discussirig contemporaiy health physics prsclicea at the Hanford sAe 

4) I have no known relatives by blood or marriege that have beenempi^ied at any DOE or MWE site or empkqnd by 

DOE or AWE contractor, except tha felhwrtng: 

Usno ana input box per relatfve, please indicala Nema of retothre and OOE/AWE SltB(s> oTEraploymenL 
John W. Poston, Jr., Hanford-Rockw^, Radiological Engineer 
Medha P. Brown, Bechteklaeobs, Oefc Ridge, Health PhysicM 


t het^>y agree to lecuse myselt from supervising i performing, or reviewing any dose reconstruction for a otaCmanl from DOE 
or AWE fodUes at which I have previously womsd. or ofrierwrise been Irwolved bi tnanagino. directing, developing, or 
implernersing DOE or AWE radtotiDn protoc^on and health physics program poUdes, pracbces ai>cyor procedures- 1 also 
agree to recuse myself from performing or reviewfog any dose reconstruction lor a daimark personely known to rm or 
relsted to me to any degree. Funhermore, I agree to reciae mysetf trim supervising, perfomiing or reviewing any dose 
« I have oct« as an expert witnm (includlns a nort loati^rlng expert) on behalf of tX>E or a ODE contractor 
conlrat;|l^ in d^ense of cadiatkm does ctoima or suits. 



Wiine»:/ 
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52 - 



INDIVIDUAL DISCLOSURE 


AND AGREEMENT 


ORAU TEAM 
Dosa (teconstnjction 
Project for NIOSH 


<Complet& Jhes 1 - 4, abbrsvioting as necassay and using ths tab to travsl ^trough the Form tf nesdad, type a 
continuation page bi Arial 9 pt, reto’ e ndng the Hem number ) Continuation page? Q Y Q N 

Name: JohnW Poston, Jr. Employer Foidire Scientific Date.* 11/11/05 

1. Pr»i4oua Department of Energy (DOEyDOE Contraetor employment {In^ding eonaultins): Using one irtput box 
pe* 9fte/contract8rconibinatlon.iridicatoSile, Contraetor, Number of Year* Worked it or for SHe, and Duties. 
Hanford, Reeloml and Woelinghousa, 1 year. Reguiafory CempSanea and Environmental Healtb Physics 
ANL-WesI, Univ of Chicego, 4 years, tntmtf Doalmetry Progiam and Operation^ Health Physics 


Z Previous AtomieWe«pQneEm^yer(AWEVAWEContiaetoreinployinent<inotudlngconsiiiting): one 

input box per site/contnKtor cornbtnetion, indioste SHs. Centrectort Member of Years Worked at or for Site, and 
Duties.' 


3. Expert wllneas partidpatian ^ndudtng Ron4ast9ying}; list all caees: Using one input box par ease, indiCBle Casa, 
Dates, and Role. 

None 


4. I have no known Relatfva* by Mood or marriage that have been employed at or for any DOE or AWE eita or 

employed by any DCK or AV^ oontnetor, axoept the following: Using one Input box per relative, indicate Name of 
relative and DOEMWE 8lla(B) of Emptoyment 
JohnW. Postoa 6r..OakRlclga 
Martha Poston Brown, Oak Ridge 


I hereby agree to reoue myself ftom swving as Dose Reconsductoror Peer Revlawarfof HwORaU Team of any dcae 
recar>i»titctlon<iaradafcwanlftoinD06orAWEfadW>Bsatorltaraihlch I have pcavtousiy worked, or othen/ita been invoked in 
mana^g, Aaeting. dMiopIna or knplamenano DOB or AWE fadatkiR pratecSen and haaSh physka pngiatn poletoa, pmollcw. 
andforprecsdurea. talso agree to lactMrayssfffroinpaifbnnlrtgarrevlawfogviydeeereecnsInjetionlbiaeUnantpenonaRy 
krwwibymaorlhatikncNrlBrsletsdtometvblDedorniHlage. Puithennore.lagFaefoiaeussnwsdtfreinpsrfoin^or 
revfowtng any dose meenstruettone, or parddpatlng ae Lead Techrteal evafcietor or Pear tt sviawer of any disJt Spsdel Bpoeuie 
Cohort p€tif«i avMualkin If I have acted at an exp^ Witness Onduding a non^if^ eogwQ on behalf of DOE or a DOE 
conlriciereraflAViiEorAIAGeontmderindarenseoriadUiDndoMdaimaoraiRa letatedteapartiMjIarfoellty, I agree to recuse 
cnyaeff from patlb^iiting at the Docomard Owner (Team Leader) of any alia proas document or Lead Technical Bvaluatn' or Peer 
Reviewer M vty dnft SpecW Erpoaure Cohort petition awakidlen dealing wah I DOE er A>^ fMltiy at or lar oMdi I have 


previcusly worked or olhsnMse been hivoivwt In 
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I havt been made awara ttial I am also prsduded tirorn 
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DATE: September 24, 2004 

TO: Lairy Elliott, Director, OCAS 

Dave Sundin, Deputy Director, OCAS 

James Neton, Associate Director fOT Science, OCAS 

Stuart Hinnefeld, Acting Health Science Administrator, OCAS 

FROM: Timothy T aulbee and Mark Rolfes 

Subject: Iowa Army Ammunition Plant (lAAP) Special Exposure Cohort and Dose 

Reconstruction - DECISION 


ISSUE 


Dose reconstruction concerns have been raised by woik^ at the public meeting in June 2004 
and the follow-up meeting with workers held in July 2004. hi ad^tion, during the public 
meeting in June 2004, a petition was submitted for Special Exposure Cohort (SEC) status for 
lAAP workers. Through this petition and subsequent petitions, additional concerns were raised. 

Following the first public meeting, the Office of Compensation Analysis and Support (OCAS) 
began researching issues to determine the validity of diese asserdcHis. In June 2004, OCAS 
requested assistance from the Department of Energy (DOE) to identify individuals familiar with 
early weapons designs that could assist us in addressing the concerns raised by energy employees 
and their survivon. The DOE identified Mr. John Leonowich of the Pacific I^rthwest National 
Laboratory (PNNL) as a point of contact who could jnovide assistance. Our research has also 
included two reviews of, and subsequent discussions about classified documents with DOE 
contractor personnel at PNNL. Unfortunately, due to the sensitive nature of the mat^als 
reviewed, we cannot provide specific details; however, outlined below are our discoveries / 
findings and some options for your consideration as to bow we should proceed. 

Decision: Should OCAS pursue development of dose reconstruction methodologjes to correct 
discrepancies in the Site Profile / Technical Basis Document and address die osneems raised by 
energy employees and their survivors, or should SEC status be considered due to the time 
required to conduct the necessary research and developm^t? 


BACKGROUND 


During the public meeting, the meeting with workers, and fitm the SEC petitions several issues 
were raised that required additional i^iearch. The major issues that were raised aie outlined 
below and the dose reconstruction implications are discussed further in the text of this 
memorandum. 


• Handling of Bare Pits 

• Fissile Materials On Site 
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• Cladding and Low Energy Photons 

• Lack of Monitoring wd Shielding 

• Hydroshots vs. High explosives Test 

• Uranium Particle Size 

• Exposure Geometry 

Handling of Bare Pits 

During the public meeting and in the sitosequent SEC petition, there was discussion that not all 
of the pits were clad with depleted uranium or beryllium and that some of the pits were bare and 
thermally warm. 

Through out investigations and thc^e by PNNL personnel for the Pantex site, the terminology 
“bare pit” commonly referred to the pit without High Explosives (HE). Since the context of the 
statement in the SEC Petition ^ecifically refers to cladding and the memorandum horn Pantex 
discusses that the term bare was used in reference to pits without explosives, there is conceni that 
the two pieces of evidence do not ref^ to die same issue. 

Prior to the startup of Rocky Flats, the plutonimn pits were manufactured at Hanford. According 
to PNNL personnel, all plutonium pits shipped horn Hanford were clad. The thickness and 
matmal used for cladding remains classified. From the energy employee stanc^mint the clad pit 
could sqipear to be bare metal. Energy enqployees also indicated that &ese pits were th«mally 
warm. Depending on thickne^ and materia! ^eat transfer properties) this is certainly possible 
and likely probable with some designs, 

Regardless of how the pits physically appeared and felt, discussions with PNNL posonnel, 
provide sufficient evidence that the plutonium pits were clad and thus there would only be a 
minim al potential for internal exposure if the pit were damaged (i.e. cladding damaged). 

External dose issues associated with the handling of pits is discussed in subsequent sections of 
this memorandum. 

Remaining issue 

There is still some question about the uranium pits. Cunratly Jack Beck from ORAU is trying to 
track down the question of eliding with the enriched uranium parts from Y-12. Current Y-12 
personnel are only knowledgeable of more modem designs. Jack is cuiroitly trying to locate an 
early Y*12 worker that he knows to answer this question. There are otiier sources ^t we will 
use in cud^ to answer this question, such as the National Atomic Weapons Museum in 
Alburqueque, NM. 

While this lack of information may seem critical to this evaluation, there are only two outcomes. 
If the uranium pits were clad, there was then minimal potential for internal exposure durii^ 
assembly anf disassembly operations. If the pits were not clad, uranium bioassay from the Y- 1 2 
plant pit assembly and disassembly experience could be used as an upper bound of the expected 
uranium exposure since lAAP energy employees only handled finished products. As a result this 
exposure potential can be reasonably bound. 


Fissile Materials Onsite 
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Another expressed concern with dose reconstruction, centers on when exposures to fissile 
materials first occurred onsite. The current version of the Technical Basis Document (TBD) 
indicates that the we^jons assembled at lAAP prior to 1957 were In-Flight-Insertable (IFl). The 
TBD impties that fissile materials were not onsite prior to 1 957. This assumption was further 
asserted since routine radiological monitoring was not conducted, thus the potential for exposure 
was bw. Based on our review of unclassified documentation, the mention and preparation for a 
radiological protectiem / monitoring program appeared in 1958. 

Our records reviews, indicate that some fissile materials were onsite prior to 1 958 and 
radiography was conducted from the begiiming of operations. As a result, some types of workers 
were exposed to radioactive materials prior to 1958, but the number of workers was likely 
relatively small (probably less than 50). Themajor focus of the work at LAAP prior to 1958 was 
manufacture and assembly of high explosives. The majority of the lAAP woifcfbrce would not 
have been exposed to radiation and/or radioactive materials prior to about 1958. Since no 
radi^on monitoring data has been located prior to November 1955 and is very limited until 
about 1968 a dose reconstruction model is considered necessary to accurately estimate radiation 
doses for those workers exposed to radiation. 

Development of this model (exposure matrix) could be time consuming depending on the 
assunqDtions. If a detailed exposure mafrix were considered necessary, the development could 
take 6-12 monttis and likely require 2-3 full time equivalents (FTEs). However, there are some 
simplifying assiunptions that can be made that would greatly reduce diis time. 

1 . Instead of detemuning which pits were onsite and when, die claimant favorable 
assumption can be msde that ^ In-Flight Insertable (IFI) pits were onsite and selected 
energy employees (woika categories) were exposed. 

2. The year with the highest production and configuration that resulted in the highest 
external dose (most claimant favorable) could be used to estimate all years (especially 
pre-t958), instead of modeling the variabihty of production and design on a year by year 
basis. 

These simplification would greatly reduce the research required and could likely be completed 
within 2-3 months using the same numt^ of FTBs. The m^or problem with these 
simplifications is that the dose will be overestiinated and some non-compensable cases would 
likely become compensable. 

Oadding and Law Energy Photon Dose 

The issue of “bare” pits and cladding identified a new concmi that had not been articulated by 
enwgy employees and the survivors. The issue deals ifrifii low energy photon dose. The TBD 
currently assumes the entire extend photon dose is in the 30-250 keV range. While this is true 
for some designs, those that have minima] cladding or cladding with low Z materials could 
trananit significant quantities of low energy photons (< 30 keV) such that the organ dose could 
be significantly underestimated. 

Based on discussions with PNNL personnel, this is cemsidered a potential exposure scenario. 
From our review of lAAP Semi-annual reports (1 957), it ^jpears that low energy radiation was 
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recognized at lAAP. In 1957, there were a series of courses conducted to train personnel on the 
safe handling of radioactive materials with mention of low energy radiation dose. 

Unfortunately, the lAAP dosimetry records “combine” the x-ray dose and the gamma dose 
together. Based on the typical two-element film badge design of this eia, the penetrating (de^) 
dose (shielded window) would have underestimated this low energy photon dose. As a result a 
ratio of the low energy to measjred deep dose is needed to accurately determine the '^e” de^ 
dose. This can be developed by coir^tuing die exposure rate from various we^ns designs. 

The time required to conduct this comparison on a we^on design by design basis will be very 
time consuming and probably take 6-12 months for one FTE. 

Perh^>s most important in dealing with the low energy photon dose is skin exposure. In gemeral, 
the low energy photon (< 30 keV) dose conversion factors forde^ organs is jqjproximately 0.10 
or one tenth of die incident dose on the body. This is due to attenuation throu^ the skin a^ 
muscle tissue. However, (Uie to minimal attenuation, the skin dose would be significant and 
could be rather high (compensable) depending on the given scenario. 

Although the time required developing the low energy photon dose could be extensive (up to a 
year), th^ is a simplification diat could greatly reduce the time required to make a reasmiable 
estimate 

1. Instead of modeling the low energy photon dose of various pit designs, no cladding could 
be assumed for external dose calculations. 

This simpliiication would greatly reduce the time required to develop the low energy photon 
dose from ^^roximately 6-12 months to 1-2 months for one FTE. Like the previous 
simplifications friis would also overestimate the true dose. For some designs, frie simplificsttSm 
results in a very large overestimate as low energy photons wctc negligible, however, for 
designs this sin^lification is roushlv estimated to result in a dose tfiat is t0-20^» hi^ier thanrif 
the actual design cladding were used. The m^or confounding problem with the exposure matrix 
^proach is that multiple weapons models were assmbled at dm same time. As a result the 
configuration with the highest low energy photon dose ratio would likely have to be used since 
we have not found woik history data with this level of detail. 

Lack of Monitoring 

The general lack of monitoring for all workers is a recurring concern raised by several lAAP 
SEC petitioners. The dosimetric issue, with the lack of monitoring presents a question as to 
whether or not we can reconstmet a radiation dose with sufficient accuracy without individual 
monitoring data. With most AWE sites, th^ is a general lack of individual monitoring data, 
however we conduct dose reconstruction using source term information. In those instances, we 
have generally included claimant favorable assumptions setting an upper bound of the radiation 
dose. 


In the case of lAAP, now that we know the soiuce term and have some personnel dosimetry, we 
believe there are sufficient records to set an upper bound of the radiation dose. In order to 
develop these doses, information from foe classified records which have been reviewed will be 
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needed. From this information, an exposure matrix can be developed to estimate the radiological 
doses and incoiporale uncertainty. 

The time required to develop this exposure matrix ^atly d^ends on the accqitance of the 
simplifications proposed in the previous sections and the FTEs allotted to complete this wofic. 
Assuming 1-2 OCAS FTEs and 1-2 ORAU FTEs, the time required to develop this exposure 
matrix could be a short as 3 mondis to as long as 12-18 months. 

Based on our review of the records and our professional experience, much of the information 
required to develop this exposure matrix will remain classified. However, the cooperation from 
DOE contractors to date has been exemplary. We are confidrat that the dose reconstmction 
matrix (annual dose values) could be released. The details of bow the values w^e developed 
would likely not be released. In order to document the dehiils and assumptions that went into the 
development of the dose reconstruction matrix, we envisiem a classified Technical Basis 
Document (TBD) or Technical Information Bulletin (TIB). The development of this document 
will require coordination with DOE and security personnel. This is likely to be the most 
si^iificant time delay, however, as noted earlier, the cooperation has bear exemplary, 

It should be noted, that significant OCAS staff involvement will he necessary since it is clear that 
the Oak Ridge Associated Universities (ORAU) team does not have a sufficirat numbo’ of 
cleared knowledgeable personnel to address these issues in a timely manner. 

In addition, there axe some details that still need worked out such as; 1) wh^e this document 
would p^manentiy reside, 2) who would routinely reviews it for classification (We think this 
would be DOE, but which operations <^ce?... probably Pantex, however Hanford Has been much 
more helpful), and 3) retention scheduJe for the document. We don’t believe any of these details 
will effect the development of a dose reconstruction matrix nor the temporary storage. We 
believe that staff at PNNL would be accommodate on an interim basis. 

Hydroshots versus High Esqdosives (HE) test shots 

Several energy employees raised concerns ^ut the “claimant &vorable” assumptions in Site 
Profile / TBD. The lAAP Site Fhofile assumes inteimitteot short duration exposures to depleted 
uranium only during hydroshots, although workers felt tire ^qrosure was more routine. 

We have discovered and reviewed additional infbnnation related to internal dosimetry that is 
absCTt from the lAAP Technical Basis Document which includes the resuspension of depleted 
uranium from non-hydroshot tests of high explosives. In addition to the hydroshots involving 
deleted uranium, multiple tests of high explosives at tiie firing site result^ in the resuspension 
of DU contaminated soil. There is very linnied air monitoring data describing this in an lAAF 
report entitled Decontamination R^>ort FS-12 (1974). 

In memorandums from Pantex (1971), air monitemng results taken during a hydroshot and 2 HE 
shots were presented. Curreotly the TBD considers the hydiDshc4 to be the greatest ^ologica] 
hazard since uranium is directly involved in the test. However, based on the air monitoring 
results, the HE shots resulted in a 3-4 times higher uranium air concoitration. This is currently 
believed to be the result of resu^^ension of uranium contaminated soils. The current lAAP TBD 
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does not account for tbe resuspension of DU contaminated soil during the HE tests, but can and 
should be modified to address this issue. 

Uranium Particle Size 

Pantex data obtained from Dillard Shipler at PNNL indicated a laige fraction (> 94%) of the DU 
particles firom hydroshots were of sizes less than 5 microns. The current assumption in the TBD 
is to use the ICRP default of 5 micron i^lAD, however this can and should be modified 
relatively easily in a revision to the TBD. 

Ejqmsure Geometry 

Several lAAP workers have indicated that some of the weapons woik was conducted with the 
bulk of the we£q>on closer to the floor. As a result th^ was concern that the dose measured by 
their dosimeter on their l^el would not accurately reflect the dose to the organs in the lower 
abdomen. 

Based on our review at other facilities and exposure settings (i.e. glove box worker) this can be 
an important parameter. Like with glovebox workers, claimant favorable correction factors can 
and should be developed and added to the TBD to correct for this effect. 

OPTIONS AND DISCUSSION 


DECISION . Should OCAS pursue development of dose reconstruction methodologies to correct 
discrepancies in the Technical Basis Document and address flie concerns raised by energy 
employees and their survivors, or should SEC status be considered due to the time required to 
conduct the necessary research and development? 

OPTION 1: NIOSH/OCAlS will develop dose reconstruction methodology (exposure matrix) to 
reconstruct doses widi sufEcient acciuacy. 

DISCUSSION 

Rationale: Sufficient data exists to develop a radi^ion exposure matrix which could then be 
used to conduct accurate and claimant &vorablc dose reconstructions. 

Pros 

• This option is the most scientiflcaliy credible. 

• Since skin cancer is a possible health outcome (compensable) and the SEC does not 
award skin cancer claims, dose reconstruction will be necessary for the skin cancer 
claims. As a result, the development of the exposure matrix is necessary to accurately 
reconstruct the skin cancer claims. 

• The lAAP Site Profile will need to be updated to coiro^t for discrepancies in internal and 
external exposure assumptions. These ^screpancies will still require some time to 
correct, thus some additional wcHk to develop the exposure matrix can be rolled into this 
time through parallel development. 

• The knowledge gained during the develoimient of the exposure matrix would facilitate 
dose reconstructions at other Department of Energy sites (Pantex, Los Alamos National 
Laboratory, Lawrence Livermore National Laboratory, Sandia National Laboratory, 
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Nevada Test Site, Medina Facility, Clarksville Facility) where nuclear weapons were 
assembled, disassembled, or stored and monitoring data is insufficient. 

• This option would potentially avoid costs to the U.S. taxpayers by awarding 

compensation to those with a probable canc^ causation (skin cancer) and not to a large 
population for whom it can be scientifically demonstrated that the probability of 
causation was less than 50%. Based on the number of claims received, the cost 
avoidance would be over S50 million dollars. 


Cons 

• This option will involve the use of classified materials to develop the exposure matrix. 
As a result, this could be time consuming considering travel to “secure” locations to 
facilitate the development and review of the exposure matrix. In order to meet a six 
month deadline, significant OCAS staff time will be required to lead the exposure matrix 
development and site profile corrections. 

• Substantial chdlenges to the dose reconstruction methodology through litigation would 
need to be addressed during "secure” proceedings. 

• NIOSH/OCAS will not be able to communicate to workers the details of how the 
exposure model was developed, thus open review by labor organizations and workers 
would not be possible. 

• Since OCAS management has limited clearances (one team leader), substantial reliance 
on professional staff and their judgment will be required. 


OPTION 2; NIOSH/OCAS will develop a simplified and claimant favorable dose 
reconstruction methodology (exposure matrix) to reconstruct doses with sufficient accuracy. 

DISCUSSION 

Rationale: As noted in Option #1, sufficient data exists to develop a dose reconstruction matrix. 
However, the time required to develop the matrix could be consixtered by some to be excessive 
and unreasonable. This option includes simplifications to reduce (not eliminate); 1) the use of 
classified materials, 2) some of the complexity of the exposure matrix, and 3) should reduce the 
exposure matrix development time fiom an estimated 6-12 montfe to ^proximately three 
months (end of calendar year). The fisllowing is an abbrevi^ed list of simplifications that could 
greatly reduce the reliance on classified information, the complexity of the matrix and thus the 
time to develop the exposure matrix. 

• Instead of determining which pits were onsite and when, the claimant favorable 
assumption can be made that foe In-Flight Insertable (IFI) pits were onsite and thus 
selected encigy oi^loyees (worker categories) were exposed. 

• Instead of modeling the low energy photon dose of various pit designs, no cladding could 
be assumed as a worst case scenario for external dose calculations. 

• The year with the highest productivity (read highest exposure) could be used to estimate 
all years (especially pre-1958), instead of modeling the variability of production and 
design from year to year. 


Pros 
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• This option provides a balanced approach to scientific research, compassion for the 
claimants (timeliaess), and general feimess among the worker population. While each of 
the assumptions listed d>ove is claimant favorable and will result in an overestimation of 
the energy employee’s dose, these assun^tions will still result in significantly fewer 
compensable claims than if the entire site were made an SEC (cost reduction). 

• The option would significantly reduce the use of classified material. It is likely that only 
references to classified documents would be necessary to indicate the exposure matrix 
was an overestimate. 

• The Site Profile will still need to be updated to correct for discrepancies in internal 
exposure assumptions. The development of a simplified exposure matrix would be much 
closer to the same time frame of three months. 

• Although overestimates of organ dose will be used for compensation decisions, by 
revising the Site Profile future options are not preempted. A future revision of the Site 
Profile could reduce the overestimates to scientifically credible estimates without the 
additional time pressures resulting fiom holding dose leconstructions. 

• This option is the fiscally responsible, and would pcH^tially avoid costs to the U.S. 
taxpayers by awarding compensation to those with a probable causation (skin cancer) and 
not a large population for whom it can be scientifically demonstrated that the probability 
of causation was less than 50%. Based on the number of claims received, the savings 
could be on the order of SSO million dollars. 


• The overestimations resulting from the simplification will result in more compensable 
claims than would be scientifically credible under option 1 . 

• For likely comp^able and best estimate claims, overestimates of organ dose will be 
used for probability of causation calculations. 

• NIOSH/OCAS will not be able to communicate to workers all of the details of how the 
exposure model was developed. It should be ncXed, however, that the sbi^lifications can 
be discussed and it is doubtful that thoe wilt be many challenges to them. 


OPTION 3t NIOSH/OCAS will recommend SEC status for select lAAP wori:ers over the entire 
course of operation due to the time delays required to develop an appropriate exposure matrix for 
^curate dose reconstructions. The identificatimi of lAAP workers into a class will be based 
solely on the potential for exposure to radioactive materials without regard to the level of 
exposure. This woiicer class would be defined as energy employees who; 1) worked in Division 
B, 2) were involved in Line 1 operations, 3) worked as a radiographer, 4) worked at the firing 
site 01 birni area, and 5) woe involved in tiie tiansportation and security of fissile materials. 

According to Roger Anders, the University of Iowa has developed a database with work history 
information. This data base was purportedly developed from individual work history cards. As 
a result, the Department of Labor should not have great difficulty in identifying workers by 
category. 
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DISCUSSION 

Rationale; Due to the time and logistics required for Option I . the six month delay in processing 
dose reconstruction may be considered by some stakeholders to be unreasonable. Even with the 
simplifications proposed in Option #2, there is still some time required to develop the dose 
reconstruction matrix. Since some claimants have been waiting for almost three years, any 
ftjrther delay may seem unreasonable. 

Pros 

• This option is obviates the need to do dose reconstiuctions for approximately 60% of the 
1A^\P cohort. This will result in a reduction of our backlog by approximately 360 claims. 

• OCAS will demonstrate a willingness to balance research time and costs with the need to 
respond to claimants in a timely manner. 

• This option will be viewed by organized labor as being compassionate towards energy 
employees and their families. 

• There will be some reduction in political pressure by recommending SEC status. (There 
will not be a complete reduction since approximately 40% of the claims are non-SEC 
cancer types. Thus a relatively large number of dose reconstructions will still be 
required.) 

Cons 

• Since dose reconstructions are technically and scientifically feasible, this option could set 
a precedent that all AWE and DOE research takes loo long, thus all sites could be viewed 
as taking to too long for dose reconstruction. (U should be noted that Site Profiles for 
many sites have not even begun at this point, even though we have been receiving claims 
for nearly three years.) 

• The time delay to develop the methodology is short term, approximately 6 months. Many 
Site Profiles have taken over a year to produce. This delay while seemingly loo long is 
not unusual considering the intricacies of dose reconstruction and classification issues at 
this site. 

• (X!AS will have enabled ! promoted compensation awards for claims with a known low 
probability of causation. This will result in an additional and unnecessary cost to the U.S. 
taxpayers. (The emphasis here is known low probability of causation for some SEC 
cancers. This is known through back of the envelope calculations. Documenting this fact 
will, however, lake time.) 

• Research will still be necessary for non-SEC cancer types, such as skin cancer claims, 
some of which are likely compensable. 


OPTION 4; NIOSH will recommend SEC status for only select workers from the early 
operations time period (pre 1958) when routine external and internal monitoring was insufficient. 
Thc idcfitification of lAAP workers into a class will be based solely on the potential for exposure 
to radioactive matenals without regard to the level of exposure. This worker class would be 
defined as energy employees who; 1) worked in Division B, 2) were involved in Line 1 
operations, 3) worked as a radiogiapber, 4) woiked at the fmng site or bum area, and 5) were 
involved in the transportation and security of fissile materials. 
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DISCUSSION 

Rationale; Due to the time and logistics required for Option 1 or Option 2, the six month delay 
in processing dose reconstruction may be considered by some stakeholders to be unreasonable. 

A limited scope would be to focus on corrections necessary to the Site Profile. The exposure 
matrix for the early time period, although necessary for skin cancer claims would no longer be 
time critical since most dose reconstructions / compensation decisions could be completed. 

Pros 

• More balanced approach to research, timeliness, and fairness along the SEC lines. For 
example, more research will be required for the early time period, which will take more 
lime to conduct, [.imiling the SEC to the early time period is fairer from the standpoint 
that fewer claims will be affected. As a result, the unfairness bctweeti awarding SEC 
cancers with a known low probability of causation quickly and those with a hi^ 
probability of causation but requiring more time and research will be reduced. 

• Awarding even a partial SEC petition will reduce some political pressure. (As with 
Option 3, there will not be a complete reduction since approximately 40% of the claims 
are non-SEC cancer types, and approximately half of the all lAAP claims have some 
employment pre-1958. As a result, a relatively large number of dose reconstructions will 
still be retfuired.) 

Cons 

• Although not routinely monilored for radiation exposure, there is evidence that most 
occupations and even those listed above were not routinely exposed to radiation or 
radioactive materials. Although some fissile materials were onsite prior to 1958, it 
appears to be more intermittent than routine. The intermittent nature of the exposure 
would therefore be significantly Jess than the later time period when monitoring was 
conducted. As a result, the organ dose and resulting probability of causation is expected 
to be lower for the early time period compared to later years. (It should be noted that 
some calculations are needed to verify this expectation.) 

• The Site Profile will still need to be updated to correct for discrepancies in internal 
exposure assumptions. Although much reduced, these discrepancies will still require 
some time to correct (approximately one month). 

• Research will still be necessary for non-SEC cancer types, such as skin cancer claims, 
some of which are likely compensable. 


RECOMMENDATION 

It is recommended that the necessary research be conducted to accurately determine the energy 
employee’s dose. This will award compensation to those for which radiation exposure could 
have caused their cancer and not to those whose radiation exposure is likely not to have caused 
their cancer. Although difficult and somewhat time consuming, we recommend Option #2. We 
believe this option is the most scientifically sound, compassionate (timely), and fairest option. 



389 


OPTION 1 : NIOSH/OCAS will develop dose reconstruction methodology (exposure matrix) to 
reconstruct doses with sufficient accuracy. 

Approved^ Disapproved Date 

OPTION 2; NIOSH/OCAS will develop a simplified and claimant favorable dose 
reconstruction methodology (exposure matrix) to reconstruct doses with sufficient accuracy. 

Approved Disapproved Date 

OPTION 3; NIOSH/OCAS will recommend SEC status for select lAAP workers over die entire 
course of operation due to the time delays required to develop an appropriate exposure matrix for 
accurate dose reconstructions. The identification of lAAP workers into a class will be based 
solely on the potential for exposure to radioactive materials without regard to the level of 
exposure. This worker class would be defined as enei^ employees who; 1) worked in Division 
B. 2) were involved in Line I operations, 3) worked as a radiographer, 4) worked at the firing 
site or bum area, and 5) were involved in the transportation and security of fissile materials. 

Approved Disapproved Date 

OPTION 4; NIOSH will recommend SEC status for only select workers from the early 
operations time period (pre 1 958) when routine external and internal monitoring was insufficient, 
rhe identification of lAAP workers into a class will be based solely on the potential for exposure 
to radioactive materials without regard to the level of exposure. This worker class would be 
defined as energy employees who; 1) worked in Division B, 2) were involved in Line 1 
operations, 3) worked as a radiographer, 4) worked at the firing site or bum area, and 5) were 
involved in the transportation and security of fissile materials. 

Approved Dis^jproved Date 
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— Original Message — 

From; HaHmark, Shelby - ESA 
Sent: Tuesday, November 16, 2004 8:23 PM 
T(K Upnic, Victoria 
Subject: NIOSH pickle 

Vicki - 1 discussed the Advisory Board issue further with Jeff N. and Pete ttiis PM, 
foMowing up on your question as to whether the audit report on Bethlehem Steel has any 
validity. 

They report that mey’ve reviewed the Board's audit contracRrr’s (SCA) report on the 
Bethlehem Steel she profile. This is the report that went on tor 85 pages about a 14 page 
site profile, and apparently resulted in the contractor spending alt (or more than afl) of its 
alocated funds tor site pr^le reviews on its fkst one. Jeff and Pete were unanimous in 
stating that the report was platanity unbalartced. it ignores NIOSH’s meffiodology that 
strongly leaned in the claimants' fmor, and ni^icked every situation where, despite 
taking an ov«-att exceedingly claimant friendly posture, NIOSH "tailed* to choose die 
most claimant friendly posture conceivable (as opposed to a 'plausible opUon'}. Pete 
noted thtf the report accepted at tace value certain plant employee statements that had 
been considered in the course of OWCP case adjudication and found ncd lo be credible. 
Had DOL found those statements credible, we would have returned the dose 
reconstructions to NIOSH to reevaluate the additional eiqxisure being alleged. We did 
not, and it's our position that the Board's contractor has no business, in the course of an 
audit of the scientific sufficiency of the NIOSH process, trying to 'readjudicate'’ 
evidentiary matters that are DOL’s purview. 

Jeff indicdted that he asked an audit contractor employee why the report frequently 
criticized NIOSH tor not taking the absolutely mo^ claimant friendly assumpIBon, but 
never once questioned whether a NIOSH assumption or approach was likely to be overly 
claimant friendly or resiA In approvate thsS woirid be inappropriate. The SCA employee 
apparently admitted that they would never midte such a comment and considered it 
outside of their mandate. 

This was pretty clearly a biased report, which set out to undermine a Beth Steel site 
profile that resulted in a tar higher acceptance rate (over 401^} than anyone imagined, or 
that was Nkely appropriate in terms of the actual exposures. Just to cite one example, 
NIOSH assumed that there were 46 uranium mlling events during the four years that 
BeOi did AEC work (one per month), even though there was evidence for only 1 3 such 
events. 

Apparently NIOSH has developed a set of comments/replies to the SCA report, but to our 
knowledge, hasn’t shared those with the Board yet tor reasons we don't know. In 
addition to the noise about ‘conflict of inleresf , there have also been allegations that 
NIOSH Is trying to 'hush up* the report and won1 let It be published because it reveals 
the errors in their site profile process (and by extension, in the entire dose reconstruction 
process). We will try to convince NIOSH to move ahead wifii a direct response to the 
SCA ref^, and let the Board hear everyone's posifion. 

Meanwhile, if you have any branstorms about Cindy, let me or John Howard know - I'm 
sure he could use some creative suggestions about now. Thanks, sh 
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From; Homer, Corrifie 

Sent: Wednesday, November 17. 2004 1:50 PM 

To: Elliott, Larry J. 

Subject: ABRWH Nomination Table.0S.doc 

Attachments: ABRWH Nomination Tabie.05.doc 

Larry, it might be early on this, but here's the nomination table tor 2005's nomination package 
with names, expertise, geographic area, and any applicable minority/female status identified. 

Cori 



^BRWH rktminatton 
Tabie.05.doc ... 
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ABRWH Nomination Tabic - 2005 


Members to be replaced, eipertise, geoBraphic area, 
and term cad date 

Principal A Altemate replacements, with expertise 

Gibson, Michael H. - PACEA?nion/Libor 

Central - 8/3/05 

Principal 

AIttmate 


Griflbn, Mark A. - Health Physics 

East - 8/3/05 

Principal 

Altemme 


Melius, James M., M.D., Dr.P.H. - Environmenial 
Epidemiology 

East - 8/3/05 

Principal 

Altemate 


Munn, Wanda I. - Nuclear Engineering (female) 

West - 8/3/04 

Principal; 

Altemafe; 




1 1/17/04 
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OWE HUNDRED EIGHTH CONGRESS 


£onsrt8s of the 'Bnitetl States 

tvnut oriUiiRBentatiDtB 

COMMITTEE ON THE JUDICIARY 
213S Rayburn House Ofrce BuiLoiNe 
Washington, DC 20S1&-6216 

1202)225-3951 

hap:AiMw.lwuw.gew|udki(n' 



November 1 9, 2004 


Honorable Tommy G. Thompson 
Secretaiy 

Department of Health and Human Snvices 
200 Independence Avenue, S.W. 

Washin^oo, D.C. 20201 

Dear Secretary Thompson: 

The Committee on the Judiciaiy has jurisdiction over claims against the Government. As 
part of that responsibili^, the Committee has JurisdictioD over the Energy Employees 
Occtqntional Illness Compensation Program Act (EEOICPA). 

There have been ongoing piroblems with the implementation of EEOICPA that are of 
deep concern to the Committee. As a result, the Committee is evaluating the indqjendent ^idit 
function of the Advisory Board on Radiation and Worker Health and the implementation of the 
Special Exposure Cohcnt regulations (10 CFR Part 83), as well as the contracting jnocesses, costs 
and quality of the radiation dose reconstructions that are prepared for use the Department of 

Labor in adjudicating claims under the program. Additionally, in tandem with a previous request 
for review of Subtitle B processing under the Act, we have requested tiiat GAO expand that 
review to assist us in this evaluation. 

The Committee requests the following documents, c ommuni cations, and information 
from the Department of Health and Human Services, the Center for Disease Control (CDC), and 
the National Institute for Occiqiatianal Safety and Health (NIOSH) pertmning to tiieir roles and 
responsibilities un^r EEOICPA (please see Attachment A for de^tions of the tenn 
“dMiunent" and “communication”). 
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Honorable Tommy G. Thompson 
November 19, 2004 
Page 2 


Documenta. Commnpicadons. Memoraadnm. Polkieg and Contracts 

1 ) The Bethlehem Steel Site Profile review prepared for the Advisory Board on 
Radiation and Worker Health f ‘Board’*) by Sanford Cohen and Associates. 

2) The internal and external dosimetry procedxire reviews prepared for the Board by 
SC&A. 

3) The audits of the first 20 individual dose reconstructions prepared for the Board 
by SC&A. 

4) lire procedures for site profile and dose reconstruction audits, and all other 
deliverables provided to Board by SC&A. 

5) The monthly/quarterly progress reports sulxnitted to NIOSH/CDC by SC&A. All 
task orders awarded to SC&A, invoices sutnnitted by SC&A, and payments issued 
to SC&A. 

6) The person delegated as the SC&A Project Mani^ for the aidit contract. Please 
provide name, address, phone number a^ e-mail. 

7) All written communicatioQS and correspondence sent and received between 
NTOSH/CDC and SC&A on the audit contract. 

8) All written communications and correspondence, in the possession of 
NIOSH/CDC, sent and received between NIOSH/CDC and all Board members; 
between NIOSH/CDC and individual Board members; and/or exclusively between 
NTOSH/CDC and the ChaiimaD of the Board concerning the audit contract. 

9) All intemal NIOSH/CDC communications regarding the award of the audit 
contract, the award of task orders, expenditures made by the audit contractor, the 
performance of the audit contractor, the scope of the audit contract, and issues 
pertaining to the puUic release of documents prepared by the audit contrKtor to 
die public or Congress. 

10) The contract between CDC and Oak Ridge Associated Universities (ORAU), 
including all contract modifications. Please provide copies of all NIOSH/CDC 
performance evaluations, award fee evaluations, and award fi^s paid to ORAU. 
Please provide the number of ^>9e reconstructions expected to be produced under 
the contract awarded to ORAU in 2002. 

1 1) All invoices submitted by ORAU and payments issued to ORAU by 
NIOSH/CDC. The amounts authorized under foe ORAU contract, amounts 
expended each year, and the amount of each modification to that contract, and the 
estimated total cost to complete the current inventory of dose reconstructions. 

1 2) ORAU performance history, including number of completed dose reconstructions 
per month completed since contract was awarded, number of site profiles 
completed by ORAU, and number of completed Special Cohort petition reviews. 

13) A list of all meetii^ held with workers on site profiles by dale and locatioiL 
Please provide a sununary of such meetings, and a detail^ description of what 
NIOSH has done with the information for each site derived fiom such meetings. 
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Honorable Tommy G. Thompson 
November 19, 2004 
Page 3 


14) AH communications, written or otherwse, between ORAU and NIOSH on matters 
involving ORAU’s performance - includii^ fvoductivity, expenditures and cost 
overruns. 

1 5) All internal and extern^ written or otherwise, on NIOSH/CDC 

evaluation of die quality of ORAU’s dose reconstructions, site profiles, technical 
perfonnance, conffict of interest involving ORAU contractor personnel 
performing site profiles, and ORAU' s compliance with conflict of interest 
requirements. 

16) All co mmuni catinns between ORAU and NIOSH regarding the activities of tiie 
Board’s audit contractor. Ail communications between DOL and NIOSH 
regarding the audit by the Board’s autfit contractor. 

1 7) The conflict of intereA disclosures by ORAU and its subcontractors, and any 
NIOSH/CDC evaluation of such disdosuxes. AH communications and analyses of 
conflict of interest policies pertaining to preparation of site profiles and dose 
reconstructions. 

18) AH internal communications between NIOSH, CDC, and HHS regarding actual, 
or appearance of, conflict of interest issues related to NIOSH’ s administration of 
the SC&A audit contract. 

1 9) NIOSH’ s Quality Assurance/Qualify Control proc«luFes for dose leconstiuctiun 
reviews. 

20) Monthly/quarterly statistics on NIOSH’s Quality Assurance/Quality Control on 
dose reconstructions performed by ORAU. 

Information on the Advisory Board 

] ) Who is the designated Federal Official to the Advisory Board on Radiation and 

Woiicer Health? Who has authority to appoint this individual? Who actually 
appointed this individual? Who autiiority to remove and rqilace such 
official? 

2) Please provide the names, addresses, phone numbers and e-mail addresses for 
each member of the Board. Please provide the curriculum vitae for each member 
of the Board. Please provide financial disclosure fi>nns for each member of the 
Board. Please provide the conflict of interest disclosures and, if applicable, 
waivers for each members of the Board. 

3 ) How mai^ meetings per year does flie Board conduct? How many meetings are 
planned for tite Board in 2005? 

4) Who is tiie contracting officer for the Board’s aixlit contractor? Please provide the 
individual’s name, jrixone number and e-mail address. Who is the NIOSH/CDC 
technical contracting representative for the audit contractor? Who is the 
NIOSH/CDC project manager for the audit contrattor? 
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Honorable Tommy G. TTiompson 
November 19, 2004 
P^e 4 


5) Please provide the budget for the Board for FY02, FY03, FY04 and FY05, 
excluding the costs of the audit? 

6) What specific audKoities does the Board have with respect to the audit ccmtractor? 
Please provide specific policies which govern Board authority on contractiiig, 
budget and performance evaluation. 

7) What authorities does the chairman of the Board possess? Please provide 
documents which establish these authorities? actions and authorities have 
been dele^Ued to the chairman beyond chairing Board meetings? What 
IMOceduFes is the chairman required to follow with respect to notification of all 
Board members of communications with NIOSH/CDC and/or SC&A? 

8) When die audit contractor prepares documents for the Board, who has authori^ 
over the use of those documents and what provides that authmity to them? 

9) There are four task orders issued to date. How many additional task orders were 
anticipated in the initial request for proposals to provide technical support to the 
Board? 

10) What is the ceiling on the amoimt of the audit contract, if any? Who set this value 
and under what authority? Did the contractor bid a maximum amount to perfbnn 
this contract on a fixed price basis? Is there Congressional limitation on amount 
to be expended on die audit? 


The Committee requests receipt of this information not later than December 1 3, 2004, 
and would welcome reviving individual documents and mformation as soon as they become 
transmitt^le by the Department. Please contact Cindy Blackston at (202) 2^5727 if you have 
any questions conceraing this request Thank you for your assistance. 

Sincerely, 



F. SENSENBRENNER, JR. 

Chairman 


Attachment 

cc: Honorable Julie E. Gerberding, Director 
Center for Disease Control and Prevention 

Honorable John Howard, Director 

National Institute for Occupational Safety and Health 
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ATTACBMENT A 

DEFIMTIQNS FOR PintFOSES OF NOVEMBER 19. 1004 COMMITTEE REQUEST 
TO THE SECRETARY OF HEALTH AND HUMAN SERVICES 


1 . Tlie term "docximent" means any written, recorded, or gr^hic matter of any nature 
whatsoever, regardless of how recorded, and wiiether original or copy, including, but not 
limited to, the foUowii^: memoranda, reports, expense reports, books, manuals, 
instructions, finan cial reports, working papers, records notes, letters, notices, 
coniiTmations, telegrams, receipts, tqipraisals, pamphlets, m^iazines, newspapers, 
prospectuses, interoffice and intra office communications, electronic mail (e-mail), 
contracts, cables, notations of any type of conversation, telephone call, meeting or other 
communication, bulletins, printed matter, computer printouts, teletypes, invoices, 
transcripts, (tiaries, analyses, returns, summaries, minutes, bills, accounts, estimates, 
projections, comparisons, messages, correspondence, press releases, circulars, iiiumcial 
statements, reviews, opinions, ofiTers, studies and investigations, questionnaires and 
survey, and wmk sheets (and all drafts, pr eliminar y versons, alterations, modifications, 
revisions, changes, and amendments of any of the foregoing, as well as any attachments 
or appendices thereto), and gnq)hic or oral records or representations of any kind 
(including without limitation, photographs, charts, gnqiis, microfiche, microfilm, 
videotape, recordings and motion pictures), and electronic, mechanical, and electric 
records or representations of any kind (including, without limitation, tapes, cassettes, 
disks, and recordings) and other written, printed, typed, or other graphic or recorded 
matter of any kind or nature, however pr^uced or reproduced, and whether preserved in 
writing, film, tape, disk, videotape or otherwise. A d^ument bearing any notation not a 
part of the original text is to be considered a separate do^iment. A draft or non-idei^cal 
copy is a separate document vitfain the maaning of this term. 

2. The term "communicatiott" means each manner or means of disclosure or exchange of 
information, regardless of means utilized, Mriietiier oral, electronic, by document or 
otherwise, and whether face-to-fiice, in a meeting, by telephone, mail, telexes, 
discussions, releases, personal delivery, or otherwise. 
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Rolfes, Mark R. 


From; 

Hinnefeld. Stuart L 

Sent: 

Friday, November 19, 2004 8:36 AM 

fo: 

Tomes, Thomas P 

Cc: 

Neton, Jim; Calhoun, Grady; Ulsh, Brant A; Allen, David (NIOSH); Calvo, Sebastian; 
Crawford, Chris; DameB, Peter A.; Johnson, John J.: Macievic. Gregory; Nelson. Chuck; 
Rolfes, Mark R.; Rutherford, LaVon B; Taulbee, Timothy D. 

Subject: 

RE; Hanford DR 


I will tell Griffin, Maher, and Tomes about this situalion. Also am copying all the HPs and Jim. 
Stu 


— OnginaJ Message — 

From: Tomes, Thorras P 

Sent: fnday, NovemDer 19, 200'* s;32 am 

To: HlnoefeW, Stuart l 

Subjecb Hanford DR 

Stu, 

The Hanford claim number 1 1 897 we briefly spoke about yesterday (the one you were Interested in looking at) is a 
very good one for evalualing the incorrect interpretation of construction worker monitoring results, or lack thereof. 

The Hanford form letter response for this claim says that "The lifetime external whole body dose for Mr, Pelela is less 
than 100 mrem and in conformance with the NIOSH slatement of Augusl 20, 2002, only annual summaries of external 
dose are included in this listing." The annual summaries that Hanford enclosed with the letter were obviously 
database search printouts for Mr. Pelela that '•esulted no records found, i.e., there was nothing on the page except the 
form header with Mr. Pelola'e name and SSM (no years were Haled el all). It certainly appears lhat a search was 
performed, however, Hanford sent out an incorrect form letter because the search they did was limited. 

The individual in question had a lifetime deep dose of 420 mrem (not <100 mrem); the highest single year dose for th s 
EE was 340 mrem in 1952. This is evideni because dosimetry records supplied to DOL by the claimant from a FOIA 
request included Mr. Pelela's moniloring results, both summary and details (the summary results are in units of 
centirem). This is not a rarity. Both Hanford and SRS have often supplied more complete dose and moniloring 
records when requested under (he FOIA as compared lo EEOICPA requests 

ORAL! has recently sen! several DRs to us that assign an annual doses of 0,1 (X) rem based on the above discussed 
Hanford response. Allhough each claim should be judged on its own merit, Ihe basis for ihe DRs on some them have 
been a bounding dose based on results ttiat do not exist, or at least may or may not exist. This particular claim also 
has unsupported very low internal lung cose. I wilt work on comment for this claim. Do you want to include a global 
comment on handling similar claims? 


To.m 
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— Original Message — 

From: Hallmark, Shefcy ESA 
Sent: Friday, November 26, 2004 11:54 AM 
To: Lipnlc, Victoria 
Suited: RE: NIOSH pickle 

JiiSt to bring you up to speed on this controversy regarding the NIOSH site profile for 
Bettifehem Steel, the Advisory Board's contrsKtor's 85 page audit report re same, and 
related issues: 

John Howard and a bunch of NIOSH (biks met with us on Tuesday. The auditor's report 
has been shared with the Board, but NIOSH still has not provided its comments on that 
report to ttie Board. John indicated they plan to do that in the next week (X two. i urged 
that they move as swiftly as possible, sirtce this issue is clearly gettir^ blown out of 
property by Cindy Bladston and others, based on their understanding of only the 
auditor's persper^ve. The Board wiO discuss ffiis report, arxl presumably the larger issue 
as-to how theauditofswork letobeoverseen, a< the# Dee. IB-IS meeting. Johrv 
seemed to have a very legalistic, step by step approach to how the auditor's products 
would be handled with the Board, but we ar^ied NIOSH n eo ds to be more aggressive, 
and in the Beth Steei case In fact should have rejected auditor's report as inadequ^ 

before it evw went to the Board; havinf let ttiaf happerv, certainly need to issue their 
strongly countarvaling comments (which should irtdude the strong comments ttat we wM 
give NIOSH on that report) to the Board asap, so that the discussbn during the meeting 
wjR be at least somewhat balanced. John agreed to an exteni wittt that, but NIOSH is 
clearly playir>g catch up here. 

Cindy Blackston has continued to raise havoc regarding this audit report, NIOSH's 
handling of the contractor, and NIOSH's harxffingc^ the Advisory Bo^. She has 
peppered John Howard with emails ofcieettng to this or thto smaUchange in the agenda 
for the Board's Dec. meeting, demanding to know why one session is being held as a 
closed meeting (which is required tor Privacy Act reasons), etc. And as you know, she 
got Sensenbrennertosend HH$ a letter with dozens of questions/interrogatories that 
would take many boxes to fully respond to. Although NIOSH is taking all sorts of steps to 
defuse the so-called ‘conffict of interest* charges here. John discussed the possibility of 
somehow going to Sensenbrenner to find out from him Just what it is that he has in mind 
- wn^s his desire here? Cir>dy appecKs to be pursuing these issues at Richard Miller’s 
behest and In furtherance of his agenda - is that really SensenbrenneTs agenda? if s not 
clear what his jurisdiction is on this whole issue, but John is clearly looking for political 
help on this. From my corner, k would be better to get this resolved and put to bed now, 
before the drumbeat for OOL to take over running the auditor and/or the whole Board 
gathers momentum. 

Pete, Jeff and I will all be atterKling this Board meeting, for several reasons. First, I'm 
presenting the OOL status on takeover of Part D/E, and our general progress under 
EEOICPA- Second, we need to know how the Board is going to address itself to the 
review of dose reconstructions and site profiles, of which this Beth Steel controversy is 
only one small part. The Board is going to be considering the auditor's review of 20 
individual dose reconstructions during the meetirtg, and we have a very strong interest in 
seeing to it that those aulits don’t turn into a method for the auditor and the Board to 
"reac^udicate* the claim. The scope of their audits needs lo be clear such that they focus 
on the accuracy and appropriateness (X NIOSH’s science and procedures, not 
judgements about factual matters that are OOL's to decide. Finally, NIOSH will be 
addressing its status in carrying out its SEC petition process - although the latter 
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segment will not address tieir specific findings on whether an SEC will be declared for 
Mallinckrodt (Missouri) and Iowa Ammunition Plant - those i^orts are still under 
construction. 

Sorry to be so voluminous. Let me know if I need to clarify, or if I need to do something 
different on any of diese fronts, sh 


— Original Message 

From: Lipnic, Vtctorla 

Sent: Tuesday^ November 16, 2004 8:21 PM 
To: Hallmark, Shelby • ESA 
Subject: RE: NIOSH pickle 

No brainstorms yet, but NIOSH needs to not hide their views about this report 
and publicly say so. 


Prom: Hallmark, Shelby • ESA 
Sent; Tuesday, November 16, 2004 8:23 PM 
To: Lipnic, Victoria 
Subject: NIOSH pickle 

\^icki - 1 discussed the Advisory Board issue further with Jeff N and Pete 
this PM, following up on your questiiw as to whether the audit report on 
Bethlehem Steel has any validity. 

They report that they’ve reviewed the Board's audit contractor's (SCA) 
rep<^ on the Bethlehem Steel site profile. This is the report that went on 
for 86 pages about a 14 page site proffle, and apparently resulted in the 
contractor spending all (or more than all) of its allocated kinds ^ site 
profile reviews on its first one. Jeff and Pete were unanimous in stating 
that the report was blatantly unbalanced. It ignores NIOSH's 
methodology that strongly leaned in the claimants’ favor, and nitpicked 
every situation where, despite taking an overall exceedingly claimant 
friendly posture, NIOSH “failed" to choose the most claimant friendly 
posture conceivable (as opposed to a "plausible opdon”). Pete not^ 
that the report accepted at face value certain plant employee statements 
that had b^n consMered in the course of OWCP case adjudication and 
found not to be credible. Had DOL found those statements credible, we 
would have returned the dose reconstructions to NIOSH to reevaluate 
the additional exposure being alleged We did not, and ife our position 
that the Board’s contractor has no business, in the cotHseof aaaudH of 
the sctentific sufficiency of the NIOSH process, trying to "readjudicaie* 
evideviBary matters dial are OOL’s purview. 

Jeff indicated that he asked an audit contractor employee why the report 
frequently criticized NIOSH for not taking the absolutely most claimant 
friendly assumption, but never once questioned whether a NIOSH 
assumption or approach was likely to be overly clatmarrt friendly or result 
in approvals that would be inapprc^riate. The SCA employee apparently 
admitted that they would never make such a comment, and constoered it 
outside of their maridate. 
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Hinnefeld, Stuart L 

^ From: Linda Lampack [llampacItQnijwcorp.com] 

Sant: Monday, November 29. 2004 11 :32 AM 

To; Hinnefeld, Stuart L 

Subject: FW; "Restrictions'' list 

Follow Up Flag: Follow up 

Due By: Wednesday. August 25, 2004 6.00 AM 

Flag Status: Flagged 

— -Original Message 

From: Hinnefeld, Stuart Lfmallto; HLS8@CDC.GOV] 

Sent: Friday, August 20, 2004 5:00 PM 
To: James P. Giffln (MJW) 

Cc: Edward F. Maher (Home'); Matt McF^; Neton, Jim 
Subject: "Restrktions” list 

Jim, 

We've connpited a first shot at something we call a restrictions list. It’s a list of reasons why some case cani be 
completed under current techniques. 

V Preliminary draft is attached. First section is a table sorted by site with approved TBO. Second section is a list 
) applicable to all or several sites. 

Wonder if you agree with our list, and I'm interest in yours if you have one. 

Stu 

«Reslrictions_Aug1 8_04_drafl.doc» 




1 1/29/2004 



August 18, 2004 


The folbwing infonnation describes the types of cases that are ‘^restricted” fiom dose 
reconstruction as things stand today. It describes broad classes of cases that involve open 
questions of methodology, so dose reconstructions can’t always be con^leted However, 
there may be some cases within these broad categories that can be done based on some 
type of case-specific information. Just because one case that fits one of these broad 
“restricted” categories has been convicted, that doesn’t mean the restriction is ended. 

Information is provided in two parts. The first is a table of ^proved Site Profiles that 
describes cases that are restrict^ for that site. The second is a list of general restrictions 
that apply to cases from all sites. 


Completed Site Profile Restrictions 


SITE 

TYPES OF CASES THAT CURRENTLY CAN’T BE DONE 

Bethlehem Steel 

No restrictions except for general ones. 

Blockson Chemical 

Can’t do lung cases bec»ise of question as to whefoer radon is 
covered exposure. 

FEMP 

Can’t do munonitored radiation worico^; can’t do lung cases that 
aren’t con^jensable wifriout radon exposure because we don’t 
have a radon exposure model. 

Hanford 

Can’t do “early” unmonitored radiation woiters; can’t do “early” 
construction workers; can’t do glove box workers for many types 
of cancer; can’t do “early” reactor operators. 

Huntington PP 

No restrictions except for general ones. 

Iowa Ordnance 

All cases cuirently on hold. 

Mallinckrodt 

Can’t do cases widi enqjloyment before I94d if they’re not 
comp^isable based on exposure during 1946 and later. 

Rocky Flats 

Can’t do [potentially] non-con^ensable cases with neutron 
exposure before 1 974; can’t do glove box workers for many types 
of cancer. 

Savannah River 

Can’t do “early” unmonitored construction workers; can’t do 
glove box workers for many types of cancer, can’t do [potratially] 
non-compensable cases with employment before 1960 (if 
photofluorographY through 1960 would make case compensable). 

TVA 

Can’t do lung cases because of question as to whether radon is 
covered exposure. 

Y-12 

Can’t do many [potentially] non-compensable cases involving 
umnonitored workers with eiiq>loyment before 1961 ; can’t do 
[potentially] non-compens^le cases with en^loyment during 
criticality in June 1958; can’t do many cases prior to 1950 because 
of very limited monitoring data. 

ORNL (X-10) 

Can’t do "early” construction workers; can’t do glove box workers 
for many types of cancer. 
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General Restrictions 

Can*t do “best estimate” dose reconstructions that result in FOC between 45% 
and 50%. 

Can’t do [potentially] non~conq)&isable skin cancers if EE was exposed to 
mixture of electrons and low energy photons and monitoring was done witii film 
badges. 

Can’t do cases involving sldn cancer on an extremity (e.g. hand or arm) with no 
extremity radiation monitoring. 

Can’t do leukemia cases widi large extremity doses. 

Can’t do glove box workers for many t^es of cancer. 
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Search 3 

From: Nesvel. Jeffrey L - ESA 
Sent: Thursday. December 02, 2004 10:38 AM 

To: HaBmaric. Shelby - ESA; Petm - ESA 

Cc: Culp. James - ESA; Turley, Sheldon • ESA 

Subject: RE: Our EEOICPA briefing 

We will get something to you this affemooo I think getting this on the radar screen at the HHS political level is a 
major plus, however we manage it. 

Whatdoyou think about a pitch from lOis to HHS that biere should bea joint OOL-HHSaivroach to 
Sensenbrenner on this issue? If they buy that we might be able to weigh in to keep HHS from cavirrg too ea&iy if 
Sensenbrermer pushes back. 

JEFFREY L. NESVET 

Associate Solicitor for Federal Employees' 
and Energy Workers' Compensation 
Office of the Solicitor 
United States Deparhnent of l.abor 
200 Constitution Avenue, N.W., Room S-432S 
Washington, D.C. 202 1 0 
<202)693-5320 693*5360 (fax) 

This message may contain infonnation that is frivilcged or otterwbe exempt from disclosure under applicable law. Oo not 
disclose without consulting the OfTice of die Solicitor, if you think you received this e-mail in error, please iratt^ the sender 
immcdiatel)'. 

Original Message 

Frpm: Hallmark^ Shelby - ESA 
Sent: Thtasday, December 02, 2004 10:33 AM 
To: Tundc, Peter - ESA: Nesve^ Jeffrey L - ESA 
Subject: FW: Our EEOICPA briefing 

I was trying to get Kris to offer to heto HHS, not harangue them on how to support NIOSH. But I guess 
any kind of conversation between Kris and her counterpart could help, so tefs give her some broad points 
about whars at stake in the whole SCA/Board issue, and why it's important rtot to just keep surrendi^ng 
poiiR by poiid to Cindy (and Miller), but instead to take the bull by the horns and try to ease the political 
pressure. Jeff, can you take a first cut at this? Pete, do you have any sense from Larry E as to whether 
HHS or COC congressional folks (erther than st affers) have actually weighed in on this issue at all? if net, 
I'll take some discovery with Howard or larry. 

— Original Message 

From: Iverson, Krisdne 

Sent: Wednesday, December 01, 2004 7:28 PM 

To: HaUmark, Sheiby - ESA; Upnic, Victoria; Dugas, Peter - OCIA; Nesvet, Jeffrey L - ESA 
Subject: RE Our EEOICPA briefing 

Shelby, if you or Pete can get me some talking points, f will call the Assistant Secy for 
Legislative Afiaia at HHS. SpecificaBy, I will need to persuade her that there is mote at 
stake here and that it wanants her anention. 

— Original Message — 

From: Hallmarfc, Shefcy - ESA 


07/12/2006 
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Sant: Wednesday, December 01, 2004 5:32 PM 

to: Upn(^ Vlcbxla; Iverson, Kristine; Dugas, Peter - OCIA; NesveC, Jef!^ L - ESA 
Sufailect: Our EEOICPA briefing 

Went extremely wel - nr^xsdy raised the awkward questioiis we expected. But Cindy Blackston 
wentoff again {after the meeting per se) teSng ue that Judidaiy was going to drag HHS through 
hen if they so much as faMich the ’’auditor^ (the Advisory Board’s contractor) or his Ending. Asl 
icM Peter. John Howard knows what a dwastsf this whole crusade of Cinc^ could be for the do-se 
recon process, but I don't get a sense that he's getting any substantive help from the HHS (egis 
affairs people. NfOSH is prone to coHapsing. I realy think we need to try to help out with the 
Committee, sh 


07 / 12/2006 
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i/iaii ri^^i 


rage i or i 


From: HdlmarK Sheby - ESA 

SmiI; Wednesday, January 26, 2005 12:40 pm 

To: Mosiar. Roberta -ESA; Kotsch. Jeffrey -ESA 

Sul^ect; FW:DiatFRN 

bnportaiiee: High 

t can1 get HoM of Jeff Nesvel and crew - or Pete, of course - so you two need to start koKing M this NieeH 
piece on the SEC pefHoneASAR Thanks, sh 

OHgfrial Merrage 

From; HalmarK Sheby - ESA 

Sants Wednesday, January 26^ 2005 12:18 PM 

Toe 'Howard, John^ 

Ce Wade; Lewis; Sfcitt, Larry J-; Turd^ Peter - ESA; Neswcl, Jeffrey L - ESA; Upnic, Wetorfe 
Skili!fects RE: Draft FRN 
ImpertMeee Hgh 


Thanks. John. VMa very much appredale ttis opportuni^ to review this, and wi do so just as r^ly as we cm. 
As discussed. I’ve alerledmitdepHhnHatoy about this iseue and convey the u^ency (and gn^) I bedeve 
NentaHs. He’S just now gotten beck to me via emaiitsftralno that Wsrtfce is having *’iffcusaiontwi» 
counterpertsinbe A dwdn ls tr a Pontelry tearriveata ce e nlntf le d reeporree'. I don't know any more than that, but 
wWcertainlykeepyoupostedirihearanyiiing. Thank you again for your wdlingnese to include vein this very 
ddTIcultsmdconilHediaeuR ah 


Original Message 

From: Howard, Jdn [maacKZKZl9CDC.GOV] 
Sent: Wedneeday, January 26, 2005 11:54 AM 
To: Haimark, Sheby - ESA 
Ces Wade, Lends; EitotL Lany J. 

SObfeeb Draft FRN 


Sheby: 

Her^s the Notice. Let me know if you need anything eiae. 
JH 


«FRN.SECs.SILouis.2~5.doc» 
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From: HaHmart. SMbf/ - ESA 

Senl; Tu ea d ay . February 01. 2005 4:53 PM 

To; Wte on, Marti; Kiiahoamoorli. Mala 

Ce: ffesvat, Jeffrey L - ESA; Turrtc, Peter - ESA; SveiKNiiue. Diane - ESA 

Subiect RE: Edited NIOSH FR Notice 
tmportance: High 


Attached, per NIOSH, m the doc that is actuary on the table at the Federal Rejpster. It seems to be the same asi 
the 11 am version (that we haled). I rKMrhafvetimetoaditnvftatherofa)eellanlDthacritteallyspAinftHbeeno 
publc^ ewaluaol in the critieai eenlBnee riigan i n a ,^ «>e » » 


As JacussedwittiMalat WOSHadrtredmali ^Bm iai w e medi^ingBrel AiilRK h i uiir evahatemMf IheperW 
194^1969 la rinioee thab meenanenda^ep M tfioee yean be madiran SEBiShort, ieav^ only the conlRctfng 
diiciisalcn about on die one hand, we have die into n e e ded to reconsmid, and on the rther, we have a le gati one 
tfatthe data are not refcibie, so wefreaaMng the Boant tor advice. VWiitotiMto se enii n g y a poe a iw e il e g.»dort*t 
tWnlilheBoardWhisiBto toreedve tit cordtidtotovgr or recommending an SEC daaeL Iwaenttoldwhetier 
the towa evatuadon report would be stn i ilialy nu n e va toadve. 


hvas told that NIOSH wil share the adu^ evaUiabon reports witi ua, but ordy when tiey are shared witi the 
Board menibers. The eventuai impest o# lheM a Wn c fcrodi*shrDudof B e cr e cy i fdfl la co nup tlu n*'teMwilnowtei» 
on eKacBy what leeMd about tie WATWE of the detoem wWfa i s ilicattone olto iie J aiM eMsJuudl Sotheactuat 
langMajeqftheevaliialfanreporttalMe on enormo u s in ip u ftan ce . tfitmirnnaeWiBrortietwoFRldedcw 


a p ip aw e n la l he i wi y litfcpepolheraaBS from simply Iblewfnp sec sud based on w M iMhii y emire. bailee 
pwpoaefuiy datoatad, etc., etc. We'lfiiKl out in Si Louis how that long and arduous debate wW start off, and 
where it’s Mwly to lead. Thanks, sh 


OrfpinM Message 

fyoHK WAson, Mark [nisftD:WRsDn.>lark#dDl.9cw] 

Sant: Tuesday, February 01, 2005 3:52 PH 

Tos Haibnarfc, Shetoy ' ESA; Krfshnamoortl Mala 

Cc: Ne^et, Jeffrey L ' ESIU TUrdc^ Peter ' KA; SverwniiiF, Olane - ESA 
SUfe;|acb RE: Edited NIOSH FR Notice 

i figured as much. The only good r>ews it that nobody reads the Federal Register. 

O. Mark Vifilson 
Deputy Assistant Secretory 
Empk^rrierTt Standards Administration 
U.S. Department of Labor 
(202)eP3'0200 


From: HNfrnark, Sheljy- ESA 

Sanb Tuesctay, February 01, 2005 3:47 PM 

To; Wison, Mark; Krishnamoorti, Mala 

Cc: Nesvel^ Jeffrey L - SA; Tisi^ Peta* - KA; Svenortius, Diane - ESA 
Sublect: RE: Edted NIOSH FR Notte 
Importance: High 


TNe is ok, but I was just advised that HHS has already serrt its rrotice forward to the Federal Register and 
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tt'*be«»”onpubHcdispla)f*sinM2;19pmtod^. Unfortunately. Idon’lhavearapyoftheflnaiversion- 
I hear rs changed several dmea-bU am tr^ to gel it now. Thanks.sh 


From: WBseit, Mark [inaiiocWiEson.Mari(9clol.gov] 

Sent: Tuesdeyf Februry 01, 2005 3^ PH 
To: HafeimK Shefety - BA; Krteh na moortk Hale 
Subject! EdRed NIOSH FR Notice 
Importance: High 

Pleasetakeaquid(tookatniyedilsonpage3. Ifyou are comfortaMe with fliem, I wM pass them 
along to NI06H. 


The language that I added come* cSrecdy from foe longer sununary in the previous FR noOce. 
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Rvm: Hallmark, Shelby - ESA 
Sent: Friday, February 04, 2005 09:33 
To: Upnic, Victoria; Iverson, Kristine 
Cc: Dugas, Peter * OClA; Wilson, Mark 
Subject: FW; Agenda 2~S.doc 
Importance: High 

I'd say thoughtfLit deliberation by the Board, not something toward which they've shown a 
tendency anyway, will be extremely limited under these conditions. 

— Original Message — 

From: Tiaclc, Peter - ESA 

Smt: Friday, February 04, 2005 9:27 AM 

To: Hallmail^ Shelby - ESA; Nesvet, Jeffrey L - ESA; Svenonius, Diane - ESA 
Cc Mosier, Roberta - ESA 
Subject: FW: Agenda 2~S.doc 
Importance: High 


This meeting is really shaping up to be a real party - Bond coming and our Resource 
Center reports ^at Harkin has arranged for bus loads to come in from Iowa. The room 
holds 500. 

— Original Message — 

From: Homer, Corrine [mailto;CBH4@iCDC.GOV] 

Sent: Friday, February 04, 2005 9:09 AM 

To: mackatll6@>msn,CDm; ANDERHA@DHFS,STATE.WI.US; andradedlanLgov; 
c_owens01@axncast.net; Lairy J. EIttott (Elliott, Larry J.); wimunn@aol.oxn; 
Mellu5@NYSLIUNA.org; roy.detart@vanderbiltedu; e 5 poladd@aol.oom; 
Mikeh 9 ib$on@drKd.rr.com; gnr5slr@frantierr)et.net; pl.ziemer@inslghtbb.com; Mark 
Grifftm 

Cc* UnttervKood, Lewis A; gree806@belisouth.net; Wade, Lewis; Turdc, Peter - ESA; 
Hallmadi, Shelby - ESA; Nichole L Herbert (Herbert, Nichole L.); Kotscti, Jeffrey - ESA; 
Porter, Diane; Blosser, Fred; Brand, Ansdce M.; Caw^ell, Gay Mciivres; Howard, John; 
Katz, Ted; Kerxlrick, Charlotte 
Subject: Agenda 2~5.doc 

Board Members. 

We have again, revised the draft ageixla to include a Board Welcome from Senator Bond 
on Monday. Revised agenda is attached. 

Thank you, 

Cori 


«Agenda 2*-5.doc» 
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Herbert, Nichole L . 

7m: Neton, Jim 

t: Friday, February 04, zoos 1 :47 PM 

DiMuio, Martha A. 

dubj«ct: Tran^»rency Section 


For dose reconstructions, Section 7384 n (eX^) of EEOICPA requires that “The Secretary of Health and Human 
Services and the Secretary of Energy shall make availahle to researchers and the general public information on 
the assumptions, methodology, and data used in establishing radiatioa doses.” Because some records and 
information used in this evalumirm are mthheld for national security reasons, it is apparent to NIOSH that a 


transparent and full disclosure of the assumptions, methodology, and data used tO evaluate this petition catlflfit 
petihoned class with the remaining publicly available information." ^ •“ur.cj. for the 
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Snow, Cindy 

From; CarrobeH, Prisdia 

Sent: Wednesday, February 09, 2005 10:56 AM 

To: Carlene Slawart (stewaitc^rau.gov); Bingham, Pam 

Cc: Snow, Cindy 

Subiect: FW: Changes to Foxfire staffing? 

All, 

I'm trying hard to keep up v^th the ever-changing landscape of the DR Project, and to keep you a pprised as 
changes occur. 

For now, please expect Dr. Ian Hamilton to charge to Tasks 0005 and any 0003 sub-task, effective February 1 . 
Not sure what the percentage split is. As I receive betier information. I'll share with you. 

Thanks, 

Piisdiia 

Original Message-— 

From: Matthew Arno [rnaifi9:amo#foxfiresdentihc.cc>iTi] 

Sent: Wednesday, February 09, 2005 10:45 AM 
To: Ctxnpbell, PiiscHIa 

Subifect: RE: Changes to l>R Project staffing? 

Priscilla. 

My understandng Is that Dr. Poston, Sr. wilt be recused effective March 1 . He is finishing up the review of a 
couple things for. Task 3 this month. His appointrrant to the ABRWH has not been confirmed and would not take 
effect regardless until after March 1 . 

Dr. Hamilton vdtl take over Dr. Poston. Sr’s responsibilities to Task 3. Dr. Hamilton has started working Task 3 In 
addition to Task 5 affective Feb. 1 . 

My understanding from David Hearnsbe^er is that there are other changes in Task 3 organization and staffing 
ttiat may occur which may resutt In Foxfire personnel in addition to Dr. Hamiftort being requested to work on Task 
3. 

I will send you a staffing spreadsheet as soon as I have firm confirmation of the changes. 

Matt 


From: Campbell, PrfscUla [maltD:Campbe(:to@orau.gov] 

Sent: Wednesday, February 09, 2005 9:02 AM 
To! 'amoGfmcfhescientific.oom' 

Cc: Steward Carlene 

Subject: Changes to CM Project staffing? 

Matt. 

I caught wind of the posablHty that Dr. Poston, Sr. may be offered a seat on the ABRWH. You're considering 
ocu^ng trim from the dose reconstruction project, effective immediately. Please confirm tiiat this ie correct. 


3 / 27/2006 
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( ( 

Abo. please confirm that Dr. Ian Hamilton would assume the responsibilfies currently performed by Dr. Poston. 

I suppose the best way to ensure that your agreement with ORMJ is in sync Foxfire's antidpated staffing is to 
create a revised stating spreadsheet. When you know ttiat these charrges are really to occur, i^ease ser>d me a 
revised spreadsheet with effective date. We'H bring your contract paperarork into line. 

If questions, please give me a call. 

Thanks, 

Priscilla 

Prisdila Campbell 

Oak Ridge Associated Unnrersifies 

Phone: (865)241-2871 

Fax: (865)241-9769 

campbepb@orau.gov 


3/27/2006 
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From: HaBmark, Shelby 'ESA 

Seirt: Thursday, February 24, 2006 4:42 PM 

To: Iveraon. KrWine: Dtigab. Paler - OCtA KiwhiMitworti. Mala 

Cc: Liprae, Victena; Tuidc. Peter • ESA 

Sul^eet: RE* cal from Tom Horgan of Bond’s staff 

I ^ar you are exactly right, Kris. Bid we'll keep trying 


OiiginBl Message 

Frem: Iversorv Kristfeia [maMorlvemon.lQIsttoe^dol^] 

Sant: TYiiirsday, February 24, 2005 4:37 PM 

To: Hafenarfr, Sheby - E^ Dtigas» Pe^ - OCIA; Krtshnamoortf, Mala 

Cc IJisiic; Vlctorfa; Tiadc, Pelar ' ESA 

SUbil^ RE; caB from Tom Horgan of Bond’s staff 

Thanks, Sbelbf. 1 would si^ that we viltaJee case of Tom, but I don't iliiiifc anyone can te 
ifaat. 


Original Hesisage 

Rum; Hattrarfc, Shetiy - ESA 

sent; Tliwwtay, February 24, 2005 4:14 PM 

TtK Dugas, Peter- OCIA; Iversan, Ktisdne; Krfshnamoorti, Mala 

Ce LBmic^ VUDrta; Tiedc, Peter > ESA 

5Uh|ecb cal from Tom Horgan of Bond’s staff 

Peter. FYI. Mr. Horgan, who we met during the SL Louis EEdCPA Advisory Board meeting, caUed 
me to comfiiMn about not havkig bean invttBd ID the brielng yesterday. He may be coirtocing you 
on the same topic, istod we understood that the invilalon had been general, but apologized if ft 
didnl get to Nm. fm sertoing lam a copy rt the powarpoint p res e ntati oo for his fufthar edrtication. 

Kris/Mala, Mr. Horgan renewed his assertion that Senator Ber>d'Nwa» going to be caWng the 
Seoutary legardtog Ihe MaMnefcrodt Special Exposure Cohort petition, and pmsumabfy regarding 
my cu ii sn eii ts to the Board during the 8t Louis meet in g . I didnt dacuse tiat issue further, nor did 
he -just a "heads up,” per Mr. Horgan. The talking points tiat we dfscussad last week are 
presiunaUynotlnneedofanychangaonthieseora. Mr. Horgarfs grasp of these issuea appears 
tobepaifraL 


Thanks, sh 


Mairfr3v2005 


MaaQIW N D UMW »TEg SECRETARY 


FROM: SHELBY HALLMARK 

Director, OWCP 

SUBJECT: Update oa Status of EEOICPA Prognmti (Parts B and E) 

This is to provide a brirf update on piogress and issues involved in the impleiiieitfation of 
the New Part E program undR the En»gy Emi^oyees Occi^atiofial Illness 
CompenaatioD Prog ram Act (EEOICPAX enacted October 28, 2004. 

The Depaitmenl's coil-out the new program is ptoeecdiiig according to plan, and is mi 
achednle. ESA/OWCP established a taA force to lead the iiDplranefitadcm,^tfa heavy 
partidpmioD by SOL (the Federal Employees and &iei^ Woiiers CompeosatioD 
Divisi^ and si^^wrt fimn OASAM, OCIA, and OPA. An FY 2005 budget of about $48 
million has been agreed iqxm widi 0MB to nqiport aAnintstration of the new Part E. 

The first major tadt was to accomfdtsb a smoodi iransitHm of respemsibiUdes between the 
Departmeot of Energy (for the old Pan D pro gram ) and DOL (for the new Part E>. This 
has been done sucoessfidly, widi full coopeiatioD fiom DOE. A formal MOU is in place, 
DOL has taken full possession of all 25fi00 okt DOE Pmt D claiins, and we are 
mam^ling the lesidi^ Part Dphy^an panel process. (The statute called for the old Pan 
D panel process to continue DOL issues its legufa^oiM, but in fact all the cases in 

thmj^wline have now been acted t^onl^ the pands.) We have also taken over full 
management of die couUart RESOURCE CENTERS located in the ten mafcv weapons 
sites, such as Paducah. 

To get the new program off the ground and establish credilHlity with the thousands of 
claimantii who have beat waiting for years, OWCP/SOL devi^ a ‘Tieiiminary” Part E 
case procesnng ^rpioach, under which we are able to ^i^irove and pay straightforward 
cases even before our regutedoos are pubUsfied. Special teams in our thitrict offices 
were set iq) to make these early decisions. To date, more than 140 cadi p^rments 
($125,000 each) have hem made - a total of nearly $18 millioo - and over 280 cases 
have been initiaUy approved for payment. Our gc^ is to make over 1200 fnyments by 
the end of the fiscal year. 
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Woifc on the Interna IHnal Rule for Part E is well underway; we hope to get h to the PPB 
by eariy March so that we can beat our goal ofpublidiing it by May 25,2005. Therule 
will allow us to decide the whole rai^e of cases under Part E. 

Out publkhv campaien for the new program is woricing well . A snies of check events 
and public lecognitMnis has been held irt Ashlandr Kentucky (Sen, Btmning - December 
1 6^ Knoxvilk (Sm. AlexmidCT- January lOy, and last we^ in Ancboiage, Alaska (Sen. 
Muricowski). 

We have also launc hed a major series of town hall meetii^ to be held throughout the 
DOE weiqwns complex. 

• Oak Ridge (January 25); 

• Alaska (February 24^ 

• RoclQr Flats (Draver) March 1 

• Hanford, SavamahRiver^ and Idaho the wcd( of March 7 

• Los Alamos the wedt of Ikhoch 21 

• Paducah -Match 29-30 (Coi^ressman Whitfield to attend cm 
March 29) 

Each of these meetings is well puUicized in the local media and with the local 
Congresskmal delegadon in advance, to ma»tmiw participafioa and ensure that 
stakcboldeis arc able to pntkipate. Ma^ more roeetli^ will be sc-bednled through the 
sunuDcr. 


la nnniBary, Ac DOL stait-ap has bcca viewed fiwM^bly is the media aad among 
tbeserred papnlatiM ia thelK>E weapons complex — so Car, 

Part E Risks 

While die program is off to an exceUent start, any delay in gettii^ our regulatkMis cteared 
throi^ Pra and OMB could slow our p ro gr e s s, and will l&ely cause an t^awge in 
piddic and Cot^resskmal criticism. It is in qyerative that we move the backlog of old 
cases tfaroi^ the ^rstem quickly to avert dmrges thtf claimants am bang made to wait 
yet agsia Our efibrts in ¥Y 2005 are likely to yield abotn 1200 pimento as we ramp iq>, 
but most of die backlog must be ekaied during FY 2006. 

Part B Issues 

DOL ccHdinues to perform steadily and eflfectivdy in adiudrcaCiiig and paying Part B 
claims. Our ouhr real vufaiendnlhy in Pst B is tte sobatanliai delay in case procmai^ 
caused by dm HHS/NIOSH dose icconstt u cliopproceia. Many claims have been 
awaiting dose reconstiuctioo at NIOSH for three cv more yean. 

In addition, there is growtt^ controversy armmd the dose leconstructkm process: 
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NIOSH and ibe Preaideiitial Adviscny Board leccirtly initiated qjproval of two new 
'^Special Exposue CobiHts” - siimlar to Paduc^ - for the Iowa plant and the 
M^Unckiodt plant ia St Loots. 

1a ^^aetioa to tU* aetioa^ sunilir SEC slatm win be sou^ ibr ottier rites throt^bout 
■piiiii I iimpIrT TTili r niiW tlara lr n Itr itfilinittr nf ttir r nnijiil TaI ft la n g i MA i H mI 
wOT^caose a 97 UIBm baereasa aver liyeaia tf alE^aMea bceaaia SECa~ awery real 
p af ri b ilit y. 


HHS haa m part acquiesced to dAmaot, Advisory Board, and poMod piessuvr in the 
SEC process, and has allowed die Advisory Bovd to openta as casentiidbr a wofitar 
advocacy o^nizatioA The HHS imwiiUqgoess to take uiqiopiilar stances places DOL in 
an avdivirard portion - we end iq> being; the only stioi^ defend of the logie of a 
scieniificaUy based dose leconstnictKMi procesi, as ofpposed to a presaniaive (SEC) 
e^^iBty lert. p4oie dnt Senator Bond was said to be calling you or Dqnity Secrrtary 
regardiiv^tdiatlasstaffeoiinkRdtDbeaaegativepostareoBtbepartofDOL widi 
reflect to die Mallhickrodl (St. Louis) SEC petition.] 

Piessm foe more SEOwffionfy grow. You lecdved a letter last week from the Denver 
Steelworkecs* local 3eddf9yoiv8iq>poit for their petition for an SEC f(v the Rocky Flats 
(Denver) focili^. 

We look forward to piovidii% more infOTmadon on die new progr am in the Friday 
Ixiefing. 


Ce: Lipnic 
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RE Suggested SCA agenda items.txt 

From: Hinnefeld, Stuart L 
Sent: Tuesday, January 17, 2006 1:53 PM 
To: Elliott, Larry J.; Wade, Lewis 
Cc: Neton, Jim; Sundin, David S. 

Subject: RE: Suggested sc&A agenda items 

Lew, 

status of procedures review is this: 

The Board working Group (Griffon, Gibson or Espinosa, Munn, and Presley), SC&A and 
OCAS discussed tne findings on external dosimetry procedures at a Working Group 
meeting in Cincinnati. We are proceeding to implement the recommendations that the 
Board made as a result of those discussions. 

On November 10, ocas provided to the working Group and SC&A our initial responses to 

the findings on internal dosimetry and CATT procedures, anticipating that they night 
be discussed at the November 16 working Group meeting. Because of time constraints 
the working Group did not get to them on November 16, and there has not yet been a 
discussion on them. 

Rather than review the recommendations from the external dosimetry procedure 
findings, as SC&a proposes, it might be preferable for OCAS to provide a status 
report on actions being taken in response to Board recommendations with respect to 
the external dosimetry procedures. 

stu 


original Message 

From: Elliott, Larry J. 

sent: Tuesday, January 17, 2006 12:04 pm 
TO: wade, Lewis 

cc: Neton, Jim; Hinnefeld, Stuart l; sundin, David S. 

Subject: RE: Suggested SCM agenda items 

Lew: 

I am concerned that the tvm> sc&a proposals on the sec procedures are very 

K roblematlc (Mauro is proposing that Ariun make a presentation to the Board), z 
ope that we can at least indicate to tne Board that we have not yet had time to 
evaluate these proposals, provide comments to sc&A and the Board; and these should 
be subject to the 6-step process, i also wonder how these will intersect with the 
Melius thought paper on sufficient accuracy and as well on timely handling of sec 
E valuation Reports - seems to me the proposals augment and complicate the former and 
competes against the latter. 

I am also concerned with the review of the 4th set of DR reviews. There are three 
cases in that review that will need to be removed from sc&a's and the Board's review 
due to DOL recalling the cases for re-work of the dose reconstructions - thus they 
are not “final adjudicated claims". These three cases were inappropriately 
completed using an overestimating approach with the Poc finding as compensable. 

This will be a public relations nightmare - we need to discuss asap. 

I have not heard from stu yet but he may or may not have thoughts on the procedures 
review. 

Jim may or mav not have heartburn over other items. He and Stu should get to you 
ASAP if they nave any comments. 

Lje. 


Original Message- 

From: wade, Lewis 


Page 1 
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RE suggested SCA agenda items.txt 
sent; Tuesday, lanuary 17, 2006 10:52 am 
T o; Elliott, Larry 3.; Neton, litn 
Subject: FW: Suggested sc&a agenda items 

Guys : 

Let me leiow If this causes you any gas. 

Lew 


original Message 

From; John Mauro [mail to: jmauroSscainc.com] 

Sent: Wednesday, lanuary 11, 2006 3:39 PM 

to: Arjun Makhljani; 3oe Fitzgerald; Kathy Behling; Wade, Lewis 
subject: suggested SC&A agenda items 

Lew, 

AS a followup to our conversation regarding agenda items for the subcommittee and 
full Board meeting, the following presents my understanding and some suggestions 
regarding sc&A's role in the agenda. 

1. Y-12 - 3oe Fitgerald will be prepared to answer questions and/or give a 
presentation before the subcommittee and/or full Board regarding on the status of 
each item in the matrix, as recently discussed at the working group meeting. 

2. Rocky Flats - 3oe Fitzgerald will be prepared to give a brief overview of the 
matrix recently delivered to NIOSH and the Board regarding our findings pertaining 
to the Rocky Flats site profile. We also recognize that a close-out process will be 
initiated and SC&A will be prepared to participate in working group group meetings 
that vd11 take place subsequent to the Board meeting. 

3. Hanford - A matrix sumnarizing the major issues resulting from our review 
of the Hanford site profile is being transmitted to NIOSH and the Board this week. 
Joe Fitzgerald will be prepared to give a brief presentation on the issues. 

A, with respect to the dose reconstruction audit reports, I discussed this 

matter with Hans and Kathy Behling. and we have the following suggestions: 

- Hans can give a brief overview of the status of the 4 packages, in 
summary, the first set of 20 cases Is complete and is on the niosh web site. 

For the second set of audits, Kathy Behling has already given a presentation to the 
Board, we have delivered a matrix to niosh and the Board and a working group 
meeting was held regarding the matrix for the second package. 

One action item SC&A had as a result of this process was to go back to the matrix 
for the second package and determine how many of the items can be closed out as a 
result of our review of the Savannah River workbook. Kathy will resolve those issue 
and submit the revised matrix to the Board and NIOSH prior to the meeting. 

Therefore, if niosh is in agreement and in a position to submit a written response 
to the findings, the Board can go through the formal closeout process for the second 
set of dose reconstruction audit reports, as summarized in the matrix. 

- with regard to the 3rd set of cases, we delivered our draft audit 
reports, and subsequently received several comments on the draft from the Board, we 
have responded to the comments, and recently submitted a revised audit report for 
the third set of audits. The matrix for the third set will be sent to the Board and 
NIOSH by the end of this week. 

We suggest that Kathy Behling give a brief presentation regarding the findings for 
the 3ra set, similar to the one she previously gave for the second set of cases. It 
would probably be appropriate to schedule a working group meeting to begin the 
issues resolution process for the finding identified in the matrix for the 3rd set 
of cases. 


- with regard to the 4th set of cases, Hans will be prepared to give a 
status report. The audit of most of the cases has been completed, but we are 

Page 2 
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finding that some of the realistic dose reconstructions are quite complex. As you 
may recall, this is the first set of cases that include realistic dose 
reconstructions, and the Board may be interested in hearing how the audits of 
realistic dose reconstructions differ from the audits of the nin/max dose 
reconstructions . 

5. with respect to the Task 3 procedures review, the matrix for the 
internal, external, and CATX procedures have been delivered to NIOSH and the Board. 
Working group meetings were held for external; but due to time constraints, we were 
not able to discuss issues pertaining to internal dosimetry and the Cati interview 
process, we suggest that Hans give a brief update on where we are with regard to 
the closeout of the external dosimetry issues on the Task 3 matrix. I believe most 
of the external issues were thoroughly discussed and tentatively resolved during an 
earlier working group meeting, but we have not yet initiated a dialog on internal 
dose issues and the interview process. We can do that at this Board meeting, if 
NIOSH concurs. 

6. with respect to Task 5, 5C&A recently delivered 2 reports to the Board; 

one is a review of niosh procedures for reviewing SEC petitions, and the other is a 
draft procedure for use by NIOSH and the Board to review SEC petitions. We suggest 
that Arjun give a presentation summarizing these two deliverables. 


Please let me know if my understanding of the agenda is correct cind whether we 
should proceed with making the necessary preparations. 

Regards, 

John 


No virus found in this outgoing message, 
checked by avg Free Edition. 

version: 7.1.371 / virus Database: 267.14. 17/227 - Release Date: 1/11/2006 
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Search 2 


From; Nesvot, Jeffrey L • ESA 

Sent: Vfednesday. April OS, 2005 1 1:03 AM 

To: Tiircic. Peter- ESA; HaHmark, Shelby -ESA 

Sub|ecl: RE: NAS Review of the NIOSH Radiation Dose Reconstruction Program 

I agree with Pete that he and I should pitch in at the beginning to try to steer this effort si a direction that wi prove 
useful to ue. 

JEFFREY L. NESVET 

Associate Solicitor for Federal Em|d<^ees' 
and Energy Workers* Compensation 
Office of the Solicitor 
United Stales Department of Labor 
200 Constitution Avenue, N.W., Room S-432S 
Washington. D.C 20210 
(202)693-5320 693-5360 (fax) 

This ittessage may conlata information ihat is privileged or mhcrwise exempt from disclosure under applicable law. 
Do nol disclose without consuhing the OfTtce of the SolicHor. If you think you received this e-mail in error, pieiee 
notify the snider immedialely. 

Origffial Message 

From: Turcic, Peter - CSA 

Sent: Wednesday, April 06, 2005 10:50 AH 

To: Hattmarit, Shefey - ESA; Neswet, Jeffrey L ' ESA 

SulijecC: RE: Review of the Nl^H Radiation Dose ReoonstnJction Program 

Importances High 


I think on ffte proposal Implementelion group I should participate. This is going to get the advocates 
upset Once it g^ started. Jeff Kotsch couU participate on a routine basis. Jeff Nesvet should also be 
there in the beginrang so that we can steer the work plan tmrards an analysis of making compensation 
decisiorvs. Abo. I think we need to get enough into the work pimi so that we can use tire results to defend 
our decisions. 

Addhonaily, this could go a long way to help re-Duiid credibility into the dose reconwuction process. 


From: HaBmarK Shetiy - ESA 

Sent: Wednesday, Apm 06, ZOOS 10:28 AM 

To: Turd^ Peter - ESA; Nesvet; Jeffrey L ' ESA 

Subject: FW: NAS Review of the NIOSH Radiation Dose Reconstruction Program 

Do you guys think we need a participant on this? My concern is getting interim products as quickly 
as pcmsible. arHt keeping the cost wittun reason. Do we need a person on the team to exercise 
that kind of influence? tf so, who would it be? 

Origin^ Message — 

From: Howard, John (maiRoizkzl^cdcgov] 

Sent: Wednesday, April 06, 2005 9:38 AM 

TtK HaAnark, Sheiby - ESA; TutcIq Peter - ESA; Nesvet, Jeffrey L - ESA; Eliott, Larry J.; Wade, 
Lewis; Porter, Diane; Stephers, Janies W.; Neton, Jim; HomoM-Htu^ Zeda (Uz) E; Dur^ Kdl^; 
Sinclair, Rayrnond C 

Sub j e c t : f^AS Review of the NIOSH RadMfoo Dose Recons tr uc t io n Program 
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Message 


Page 2 of 2 


Gentlepeople: 


Thank you for your preliminary comments on the proposed NAS Review of the NIOSH Radiation 
DoM Reconstniction Prognun by the Natioiuri Academy of Sciences at yesterday's meeting wHh 
OWCP and NIOSH at the DOL. Attached is tie revised proposaL 


^<OCAS. NAS. Proposal. Revised. doc» 

Alter our irritiat discussion of yesterday, we ^reed to form a smaH group to implement the proposal 
in a more detatted state together with a defatted accpe of acttvttles (charge) for the NASA pan^, a 
detaled budget, a defatted tlnelsie and Incorporation of a mechanism to receive input from the 
N^ Panel during the review thneframe so that impoilani ftodmgs can be i^ized quickly by 
radiation dose recoiwtruction program (as opposed to w^ting untl the end of an 18 to 24 month 
process). 

Members of the NAS Radiatton Dose Reconstructton Proposal Implementation group witt tre 
NI08H/OD representatives (Lew, Vttede, Kelley Durst, ®nclaiO. an OCAS representative 
(Lany EKott}; a DOLA)WCP representative (if so designated by DOL/ OWCP); and a NAS 
representatiw (TBD), 

Sir>clairfrom the NIOSH/OD in Cincimtati. wil be secretary of the NAS Imptomentabon Group, 
and wM be notifying participants of the first meeting of the group. 

Thank you. 


JH 
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Proposed Review of the NIOSH RadlatioB Dose Reeoi»tr«ctio« bv Ihe Wadoiial Academy 

peaces 


Purpose : 

Review the sci^iliiic aspects of this program with req>ect to the suitability of current exposure 
dose reconstruction mettiods for determining qualification fer woricer cennpensation, make 
reconunendatitMis as to aihanciag existing m^bods of OCAS» and idoitify signiiicaiit onerging 
research areas dial may infract OCAS in the future. 

Steps m the Review : 

The Nati<mal Reseordi Council, throu^ its Division of Earth and Life Studi^ and die Institute 
of Medidne (DELS/IOM) will identify, recniit, and ctmreat a pand of experts Tot purposes of 
this evaluation. Those expats will come fiom relevant fields such as healfii physics, tmcology, 
epidoniology, risk assessmoit, and dose rectxistruction. 

The panel will meet three times unda die auspices of die DELS/IOM. The new (March, 2005) 
Nuclear and Radi^ion Studies Board (NRSB) will have administrative respon s ibility fev the 
review. The NRSB rqrlaces the older Board of Radiation Effects Resevdi and the Radioactive 
Waste Management Board widrio the NRC. 

The panel will develop mediods for its review and crnidnct the review. It will review materia] 
provided by (or requorted of) CX^AS and related organizatkmai units in odm' agencies. It may 
gadier odia evidoice form odier sources to cmnplete a diOTDugh review. The panel may meet at 
NAS offices, or travel to odier locaticns if ttsrt will taihance the review. 

A writtoi evaluation will be p repared by the panel in cooperation widi NRC staff. The evaluation 
will be externally peo'-reviewed before its release to the jrablic. 

Estimate of Costs : 

SSOf^OO^peryearfestiniated). The NRC infonnally reeonin«ided an 18-24 month time frame 
for this project Their final cost estimate would be based <ni three foehns: 

a Complexity of the study 

b. Size of the review panel 

c. Length of time for the study 

Prepared by: Ray Sinclair. NtOSH Senior Sdenlist. Office of the Dfceclor. CincinnaS. 4 ApM 2005; revised by John 
Hoivard, B April 2005. 

Notes: 

I The NRC will soon release a report on the Radiation Eapoiure Compenaaiion Act (RECA) for the He^Ui Raacarch and 
Services AdiMiiitiaimi (HRSA)ofOHHS. Tliey predict it will be reicaKd by 4/30^. Because offfiat,dieylcelwell- 
quali fkd (o conduct (he stody descri bed above. 

2 . This draft was prcfMred wiib the advice ofDr. Evsn Doeple, Director. Bead on RxliuioB Effects Research (iww 
superseded by the NRSB). He is abopntjcdinBMgcr of die NIOSH KicmitK pragnm review. 
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— — rt rininal Mriiiinf 
FivHi: Hanmarh, Sheby - ESA 
SMb Friday, Aprt 15> 2005 11:29 AM 
Tk Ki bhua moorfl, Mala; lipnlc^ Vktoria 
Cd SiflF, Andrew 

Subfect: RE: Panel to meet about worker fivKls 
bnportanoe: High 


Vicki et ^ in my quick analyila of the impaGt of dederins SEC* tarthe seeond hatf ot 
Malnckrodlandbr any part cflowa^tnegipcled to roileraia that aucli a<le ci a ia doa>at 
least bsMd on the cilterla eunanlbr at play tor justi^rlns base SECa, would not only 
expand 9ie coal of SOICPA bMiendoualsi; N wouM also expunqa Ihe benefit rl(^ of 
the 40% or so Mimania afio incur a cancer ttialle N07 one of me eaudorlly Mod 
prasumpltoe SBC cvoaii. Those IndMduala would have no rooouree. as the dose 
reconsbucdon process would have been declared invaAd by the SBC determination, 
leading no basis for any of that 40% ofctoenanls to meet the test of causation. Thus 
toeie is an equity issue a sso cia ted with declaring SEC status In liuteions where 
MIOSH would ot h erwise Inve suiHcient date to conduct dose reoMwtructions. 

Given the HieMiood that MOSH wrt not present a forceful case tor denial of these two 
petitions, the current make-up of tfie Board oouU resut in reoommendattons dial are 
notwiae. Such reeommen da ttons wB be extremely rfiflfcuti^airdul far the HH8 
Secretary to override. 


Originai Morrage 

Fram: Habnarl^ Shelby • ESA 
Seals Thuredsy, April H, 2005 2:28 PM 
Te; Krl sh n a niocrti, Mala 
Cc; Sirr, Andrew 

Sab|act! RE: Panel to meet about wortcer funds 
Itnpcrtamcm Hij^ 


Mate - 1 just sent a coupfe thinga down to Vi^ - one ia a general discussion of the 
status of our impiementetion of the October 2004 EEOfCPA amendments, and the 
odier covers the imbroglio around NIOSH, dose reconstructions, the Advisory Board, 
aiNi Special Exposure Cohort petitions. Let me know if you or Andrew have quoatipns. 
fhanks, sh 
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Search 1 _ _ 

' Ti: on behalf of Iverson, Kristine 

, Wednesday, April 27, 2005 4:53 PM 

' ‘ Hallmark, Shelby • ESA; Krishnamoorti, Mala; Law, Steven; Lipnic, Victoria; Radzely, Howard 

Q^; Nesvet, Jeffrey L - ESA; Turcic, Peter • ESA; Svenonius, Diane • ESA 

Subject: RE: Update 


Shelby - Did you say anything at this Iowa meeting? I would like to be able to tell the 
Hill that DOL had no comments, just observed. 

Original Message — ' — 

From: Hallmark, Shelby - ESA 

Sent: Wednesday, April 27, 2005 4:05 PM 

To: Krishnamoorti, Mala; Law, Steven; Lipnic, Victoria; Iverson, Kristine; Radzely, Howard 
Cc: Nesvet, Jeffrey L - ESA; Turcic, Peter ^ ESA; Svenonius, Diane - ESA 
Subject: Re: Update 
Importance: High 


Mala — here's the latest. 

The Board heard some very demanding and angry presentations from Grassley, Harkin, and 
Cong. Leach on Monday — much anger directed at the DOJ opinion on "transparency", many 
demands for SEC status. 

On Tuesday the Board voted to recommend an SEC class Cot essentially all years, all 
employees, at Iowa. They carefully avoided using the transparency rationale as a basis 
for their xeccromendation. The vote was unanimous. I would speculate that HHS will not 
i:"’erturn this recommendation. It is not clear what the precedential impact of this 
ision will be — depends in part on the wording of the reconunendation and HHS’s 
( ding. But it should be less damaging than an SEC based on the transparency acgvmient. 

Today the Board voted to again postpone making a decision on the petition for an SEC fcr 
the seond half of Mailinckrodt (St. Louis) — 1949-1957. NIOSH made an unequivocal 
statement that it CAN do dose reconstructions for these years — which should nix a cohort 
-- but the claimant oriented members of the Board were able to delay a final vote when it 
looked like they might not prevail on a yea-nay vote. 

A final vote is now projected for the Board's next meeting in early July. It may he that 
at least two current members of the Board will be repllaced by new appointees by then, 
which could significantly change the dynamic of the Board. Such a change is critical, 
since the Board and “its" contractor seem bent on demanding that NIOSH's processes be far 
more perfect than is possible — failing which, SEC’s would be demanded everywhere. 

The Mailinckrodt delay will continue to tie up very scarce NIOSH resources, and was 
unnecessary, since it is quite clear that these years do not meet the statutory 
requirement or NIOSH' 5 regs for declaring a cohort. But at least a very damaging precedent 
was averted — for now. Thanks, sh 


Original Message 

From: Krishnamoorti, Mala <Krishnamoorti .MalaSdoi . gov> ■ 

To: Hallmark, Shelby - ESA <Hallrrark . ShelbyBdol . gov> 

Sent: Wed Apr 27 14:08:52 2005 
Subject: Update 

Shelby - Just thought I'd check in since I hadn't heard from you. Any news/updates 
the adv board mtg? 


1 




TlwHoQMComttittMdatfas JiidiewyhMjiiriadfetiotioverBEOlCPA. Hie Committee 
Iu» been dofdy iBoi^QriBf tte Ktivitici <^dl^ Bood^ Thera are pereeived conflicts of interest 
in dw intmactkais ^NiOSH*s Ollle* of C<Mii>eacatko and Aiui^r^ Sqqport (OCAS) vrith tiw 
Boaidaady»andit€oglraetett>i w^eiafle^ h i ap ptopr M ie i atar fcrei iccbyC)CAS with Ae 
Boavftwodu Tli«C<nnii]laeieexmBdflingwheteteBoafd*sstnKtaracaneimBescicmifiG 
i ndepeii d g n c efrpmdiepeogrMnkb wKB^r^ b l^«i^ <ii» fee tlw Cmnatittee'g oversight, some 
I»skiv« ehnges wem ioqilefiicaM £y I'QOSH, the ahraeloes seeded to assure scien^ and 

mgBBizaticmd iiid^mad6ixe«r»iietrea<d^^ The appoiimnects to the Board and their effixt on 
the overall c ompoai ti«m sa» to the progr aaB *i wmttmie d unpm v aingu l As a resold diQr 

emofprjDwjFcoiiceiBtetheCoiEiaifttee. Ccnsuliwjcn wM die lAiiite ffouw wiwi^ 
w^Mimed by dm Committee with r^imd to the oven^ compoattkm ud belrace of this Board. 
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Honmsble Oocwfi W. Budi 

Jime9«200S 

Pag«2 

Bvoy attnapt muvt be made to assure the Board q^poiitiees «e independem of NIOSH's 
propam. Its eooiiaetort, die DqMrttneBt of Energy (DC^) and die Lab« Department, inasmuch 
as tiha Board la tasked an mdqiradeiil audk fiincdai Specifically, 42 U.S.C., 7374(n) 

Board « Ra^adon vid Wt^cer Heiddf* to asaesa mediods toed for d<Me reecmstnictioa and 
voiiy dose estimates. If OC AS ttdf provided die list cd'candkiales to die White House, an 
^ipearaiioe of coallke exisee, m k kt they udm wifi b« the sitofett of the Bond’s audit 
Hopefidly, a Alreet cfiak^W between the House and Congress cm resolve das probion. 

Atio^dlere it emieeniiAont toe lose <d'euis«ik Board meadieTe'institutioasliiieiximy. it 
clenly nakee sense to retak tob mancey as toe Bomd is toimeraed in the miraCTOua audita 
ciarn^ midecwsy. 

An eSbedve Board, wdioaa io^sient and iwfap e n i iwice is b^v»d reproach, is necessary 
tor there to be a piddic p e p c ep tioo duS the ccmpoiMtioB dedkons made, wbethm ^iproved 
denied, are oetoble. Tteehattoribr die Bond pmmitt toe t^tpointmmilc^iq) to 20 members. 
Ibere are preseed y oidy 1 1 membera. It m^r be prodeoi to add new tqipoiiitinaxts vidiile keeping 
toe inatitotiofi^ memocy ei my cuient m em b eci itoo are willmg to sC^ evmi if their twrw have 
e x pi re d . The additkaudvacuctesahoidd easily allow cunent Board membms to be rctamed. 

ft caniot be emphastod enough bow ctocial It it dim Board appouiUH cnts are unbiased 
and satisfy die need tor ‘^sbalnee of sdentificiinediesl and wndcerpospectives.” The Board is 
toe entity m toa prognaa dun intMt keqp the trust of dw chmnama mote toaa all others. 


The Committee iocAs forward to werting with ywr Admaristndion to take any actions 
neeessaiy to improve dds Ehiasd and this compensatioir program. Stooold your office have any 
que^ine, they emna^ toe Ccmunitiee Oenend Cbinsri, PhS^to, at Q02) 225-3951. 





SENSBNBRENNER, JR. 


Cc: H<«. l^os Powell, Director, Office of Presidentisl Personnel 
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Prom: tshak, Laurie D. 

Sent: Friday, Jurte 10. 2005 5:01 PM 

To: Calhoun, Grady; Raflcy, L Michael; Daniels, Robert D. 

Cc: Bliott, Larry J.; Hinnefeld, Stuart L; Homoki-Titus, Zeda (Liz) £. ; McGolerick. 

Robe^ TooheyR@lorau.gov'; Ellison, Chris [NIOSH] 

Subject: COI Issues Discussed in A6RWH Meetings 

Attsehmenta: COI Memo.doc 

This is an abstract of the discussiwis pertaining to COI issues during A8RWH meetings. I have 
not had a chance to review the minutes of the Board meetings so this abstract only irrcludes a 
review of transcripts. 

Please let me know if you have any questions. 

Thanks, 

Laurie 



COI Mwno.dcx: (76 
KB) 


Laurie D. Ishak, JD, MA 

Presidentia] Management Fellow 

OfSce of Comp^isation Analysis and Support 

Nationa] Institute for Occupational Safety and Health 
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MEMORANDUM 


TO: Calhoun, Rafky, Daniels 

CC: Elliott, Hinnefeld, Homoki-Titus, McGolerick, Toohey, Ellison 

FROM: Ishak 

DATE: June 8, 2005 

RE: COI DiSCUSSlONS CONTAINED IN ABRWH TRANSCRIPTS 


A key word search was done of all ABRWH transcripts to find discussions concerning 
conflict of interest (COI) issues with NIOSH and Oak Ridge Associated Universities 
(ORAU), including the completion of dose reconstructions and site profile documents. 
This summary of COI issues does not include discussions of individual Board members 
concerning any COI problems they may have in their role as Board members nor does it 
look ^ COI issues that came up regart^g procurement issues or SC& A. The search 
produced the following results: 

Transcript Results: 

(Listed in order of the earliest Board meeting to the most recent Meetinp with • ** 
indicate that detailed discussion occurred on the COI plan. Shaded areas and ** 
indicate that there was discussion concerning how die COI plan should apply to 
individuals working on site profile documents. The shaded sentences on page 3 
indicate where Larry stated that a commission woold be pnt together to look at COI 
issues). 

January 22. 2002: 

• Speaker is Mr. Miller. Discussion centered on the contractors that would be 
used in the dose reconstruction process. Miller raised concerns about the two 
contractors and their ties to the DOE. [p. 230, In. 16-25 & pp. 231-234| 


February 13.2002: 

• Speaker is Mr. Elliott. Elliott is answering a question from Dr. Melius asking 
how OCAS will handle COI’s with the dose reconstruction contractor. Elliott 
answers by explaining that a COI plan will be included in the RFP. |p. 36, la. 8- 
25 & p. 37, In. 15] 

• Speaker is Mr. Alvarez. Alvarez is proposing an idea for handling COI issues 
with contractors. Alvarez proposes setting up a subcommittee that would oversee 
quality assurance of the contractor that is awarded the contract, [p. 186, In. 12-25 
& p. 187-1S8I 

• Speaker is Mr. Miller. Miller is following up on a question raised by Melius. 

Miller concerns that the public does not know what the minimum criteria are for 
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the COI plan that Elliott mentioned would be included in the COI plan. Miller 
states that transparency in terms of COFs would build public confidence, [p. 219, 
In. 7-25 &pp. 220-221] 


May 2-3. 2002: 

• Speaker is Dr. MeUus. Melius is revisiting the COI plan discussed in the 
February 1 3, 2002, meeting. Melius asks if the COI plan has been done 
satisfactorily. Mr. Elliott cannot conunent at that time. [p. 4$, In. 10-12, & p. 40, 
In. 1-2] 


• Speaker is Dr. Melius. Melius raises the COI issue and asks how it will be 
addressed with the contractors. Elliott responds that tl« issue is a procurement 
issue and that the contract will contain a COI plan that will be negotiated and 
agreed upon by the agency, the procurement office and the proposer. Elliott states 
that the Board will not have the ability to provide advice on the content of the 
COI plan but that the Board will be able to evaluate and examine the plan and 
make comments and recommendations. Melius points out that he thinks it's a 
very critical issue, (p. 1S4, In. 8-12. & pp. 185-187] 


■Inly ]. 2002: 

• Speaker is Mr. GrifTon. Griffon states that the COI issue is important for 
credibility. He suggests ideas for a panel of experts “outside the box” to review 
dose reconstructions with Board review, fp. 49, In. 19-25, & pp. 50-56] 

• Speaker la Mr. Miller. Miller again raises concems about COI issues with the 
contractor selected to do dose reconstructions. He also suggests an independent 
review process of a group of individuals outside of the DOE and vdio are beyond 
“reproach." [p. 238, In. 18-25, & pp. 239-241] 


August 14-15. 2002: 

• Speaker is Mr. Miller: Miller states that the COI issue is so broad in terms of 
potential for conflicts. He suggests disclosure to the claimants about who is doing 
their dose reconstruction. 14$, In. 20-25, & pp. 149-150] 

• Speaker is Dr. Melius. Melius wants further discussion at the next meeting for 
COI plans in the contract, [p. 158, In. 3-12] 

• Speaker is Dr. Anderson. Anderson wants to know if the health physicists name 
will be on the dose reconstruction or if it will be anonymous. Elliott states that 
the claimant will know who the dose reconstructionist is and who the reviewers 
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• Speaker is Mr. Lada. Lada expressed concern about COI with ORAU. He 
believes claimants should know who is working on their claim through the whole 
process. [p. 233, In. 16-24] 

• Speaker is Mr. Elliott. Larry clarifies that there are 2 types of COI with the 
contract One where someone in a position influences a situation and creates an 
adverse outcome. Second, there are perceived conflict of interests, (p. 274, In. 
16-25, & p. 275, In. 1-24] 


**October 15-16, 2002 (Volume IF): 

• Speaker is Dr. Melius. Melius has suggestions for how NIOSH should 
implement the proposals in the ORAU proposed COI plan to handle potential or 
perceived conflicts. EHscussion occurs between Melius, Neton, Ziemer, and 
Elliott. Melius suggests that the biographical information about the health 
physicist be provided to the claimant once the claim is assigned and allow the 
claimant the opportunity to contact NIOSH is he/she feels there is a conflict. 
Additional comments are made by other Board members agreeing to a similar 
process. Discussion also occurs concerning COI issues wi± reviewers. Elliott 
points out th^ the reviewers are also covered by the COI plan. Some B^rd 
members are concerned that the claimant should also be aware beforehand of the 
reviewers and NIOSH reviewers who will be working on their claim. Dehart 
raises a question about the COI plan and conflicts with individuals who have 
testified as am expert witness for DOE or DOE contractors. Some Board members 
think it is too narrow, [p. 114, In. 19-25, & pp. llS-141] 

• Speaker is Dr. Ziemer. Ziemer continties earlier discussion about Dehart’s 
comment regarding conflicts widi individuals who have testified as an expert 
witness for the DOE. Dehart felt like his question was answered. Dr. Andrade 
makes a motion for the Board to recommend that NIOSH create a short letter to 
be sent to the claimants including the name of the person doing the dose 
reconstruction, the supervisor ai^ identifying that the entire process will be 
reviewed by NIOSH staff. Also, the letter should include a statement from 
NIOSH indicating that no COI is apparent ^^dth these individuals. Melius 
suggests th^ the Board recommend that NIOSH make biographical information 
available to claimants as well. Melius also thinks NIOSH should place cm its 
website information on all of the contractor’s dose reconstruction and reviewers 
personnel. The Board then votes on Melius motion and it passes. There is 
continued discussion about putting information on the web. [p. 147, In. 20-25, & 
pp. 148-166] 

• Speaker is Larry Elliott. Discussions concerning a COI plan for technical 
consultation. The COI plan would need to be evaluated by the evaluation panel. 
Discussion occurs on weighing technical expertise against potential COI’s. [p. 

19S, In. 5-25, pp. 199-204] 
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heii^ able. to do a dose recoiistn^tion that is listed in the COl plan. Board 
discussion pursues, [p, 293, hi. 10-22, pp. 294-297] 


Fehruary 5, 2003: 

* .Speaker is l>r. Tooiicy. I'ootiey expiains the pvo<;cf.s oi conimiinicatioii v\ iih 
I’laimaiils and stales that the a. per the COl plan, i nforrnuiion is- posted on the 
web. Toohoy is asked about parameters on a.ssi^n lieultli physicists. Vlf 
expkiiiis lliat thev want lo avo d COI’s, (p, 33, In. 4-25, & p. 34, In. I- 

• Speaker is Mr. C/rif'fon. Grii lbn discusses the drnlicd ainciidincnl to 

the (3 )l .srctliHi ihal was lisio.cssed in tlie .laniury iitccling. |p. 341 , In. 16-25, 
<Si pp. 342-344) Dlscussionwas intcvnipicdartdrosiimeJ again. Hoard discussed 
criteria for evaluating C'Dt’s v-ilhotil relying totally on the 2 year limctVame. |p. 
353, In. 1-25, & pp. 354-357) Discussion again v'as brought up regarding 
changes to the COl plan when evaluating individuals d.iing the do.se 
rccnnslniction. [p. .391, In. 3-25; & pp. 392-4!.3| 


May 20, 2003: 

• Spcjiker i.s Mr. hhliott. lillio - 1 asks the BoartI to diseu.s.'; bow to balance cricctive 
use ^>l'resotll•cc^ aiu! apjK^tinincc ofCOl’s, spcciliiuiily in light olCht Board's 
auditing proecs.s of DR's. Bo.ird discussion begins («n *.hts i.ssue. Several lioard 
members want to avoid lengthening the proce.ss. Discussion around the need to 
balance and have flexibility, jp, 412, In. 19-25, & pp. 413-426) Miller makes a 
comment about addrcssir.g the COl issue in anothor rrieoling. Discusses need to 
avoid C'Ol’s Miller is not sure that COi screening process is adequate [p. 426, 
111. 6-25, & pp. 427-430) 


** August 19.-2003 fVoinnic 10: 

* Speaker ii( pr.’,Mclinsi: 

a site working'on^a' iiS prbffl6'4p'C3iin«^^^^3^'(ip4^2^?K^,pp**3^35i 

• Speaker is Ur. ^elius. Mel\usas]|^£^:.aii^h^pj^^s^Tei^ngtFie:C.01pjlan 

fqr|n.^ividual?DR’s.:Toolie)^i«sponds^t'has:t^k|^ppene<tbecBus&ofthc 
consensus of tile Hoard againsl-it.- In; 14^23]' 
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* b peaker is Dr.- IVlclius.><Mclius- again points :Qut-Mi& avoii^ng €Of.an^ increasirig 
tnmspfflreiU^^ cffticat- tb tihe credi^lit/ of I n. 24 - 2 ^ 8t 
pp. I4T-I48j 

• S]ii.rilu.i IN Mr. Millbi. MiIili ii i)r^NU]4Lii. iridti^iiiuiu luii Iiul itei.< 

Join^ie p oillel llobclicCr^ pFOfil^oxpei^^'duiijkl 'j!I 
niui thb '«<unV( ()i ivdra T)Rist9 'ijuithi iruili)rmUi«in slu lIJ also K* c^n bij! 
*veb |p.?^i4n-:?.2sM pEpra^28lf 


• .7']s|fL‘al^r|^i^ tjlr Miller. Millg^^ks il t nhJ \itc eX(Xrib 

onchosvob Miflera. ISn^pc^o^^TlSLwxCra ^^usitrii 
‘“irre^lrtin ^loiMg t^lfep^1l'tl Ir'irn lb il '•l£. N|l<^evpJiins*th tinliMduafs 
V iliirliHi idtioii ilKUl sit^^t-csd L tlicV ^OKu^^crwfuy&iioi vLLbttirrKu'iii 

*isL^ksioirdlHSir'iiidisfd 0 aJORt)rVp»ii}wfiitet)rCTnn ^^ u». 6 nL'*JiJi lii^ijtii'sliii^ 


December- 10 ^^ 2063 : 

rinei|‘^itfl|)pl;isi]li|^fon^G.Ors-^ This causey publi^ donffdence in 

NIOSH'^ believes- liiat l^e curif^tpoiiciea^ not adeqaac 

poteriliaI;.Coi^^&^th thd'site pfpfilftdc^iimi. \\ <h •Jls«i r^x*s i«s>ii<.'': regarding 
1^ r99l ln.'5'2vpp:-20‘O^2ft^(Mbs^1^Ol!uijWssioD is on p^ 

2 ««)| 

* ' 'Speakei$%MrfiMUter;';-N$iUcr telieve 9 'thc^'B^ 4 |^^S:t&.<]i$cm’. 60 £j 85 Ucsi 
Hfetibl|l;^feifcltf^t^leds>4q.bejipore.tran5paycycjgdi ^^ ^tcaii^s:fCTsi^^^^^ 
d^Li^ni^Miir;^^b6lieve5.^^txthe i^i^idna^dosc reconstnSctioni} 

fi>^^3z!9i: jpl 

7 - 2 ; ppi 3307331 ( 


**Anril 2 ff. 2004 i 

• speaker ia Dr, MeHusi Melius^osk^^QBAU sii^ 
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are. Elliott again emphasized that the contract will have a COI provision that will 
be available to the public, [p. 158, In. 21>25, & pp. 159-161] 

• Speaker is Joe Carson. Carson speaks to the COI discussion raised by Miller 
and suggests that professional ethics come into play in these situations. |p. 171, 
In. 21-25, &p. 172] 


**October 15-16. 2002 A^olnme D: 

• Speaker is Dr. Neton. Neton discusses the contract that was awarded and the 
COI plan that was provided. Neton discusses the provisions in the COI plan. fp. 
33. In. 11-25, & pp. 34-36] 


Speaker is Dr. Melias. Melius raises questions concerning the COI plan as 
presented by Neton. He also raises questions regarding transparency and 
biographical sketches on the internet and that will be sent to claimants. Melius 
also discusses COI with supervisors and contract oversigi 



I [p. 52, In. 1-]4| Melius agrees that it would be 
beneficial for the credibility of the {mDgram. [p. 45, In. 6-25, pp. 46-53) 


• Speaker is Mr. Gibson. Gibson asks wh^ happens to a claim when a claimant 
says that he/she believes that there is a COI. Elliott explained that DOL could 
remand the claim back to NIOSH if it was found out after the fact. Neton 
explained d\at the claimant would get information about the health physicist 
before the dose reconstruction started so hopefully such a situation would be 
avoided. But if it happened, it would be dealt witt effectively, (p. 101, In. 16-25, 
& pp. 102-103] 


• Speaker is Mr. Silver. Silver points out that ORAU has a large number of COI’s 
because of their relationship with DOE. He hopes that individuals like John Till’s 
group are involved because they have a high level of public confidences. He 
would like to see that group included as auditors, [p. 220, In. 15-25, & p. 221] 


• Speaker is Mr. Miller. Miller wants everything as transparent and open as 
possible for claimants. Miller believes the r^ht of claimants to know outweighs 
privacy act considerations. Miller also asked what recourse individuals had if 
there was found to be a COI. Elliott explained that there would be points of 
contact at NIOSH and ORAU for claimants if there are COI problems, or for any 
other reason. Miller asked if claimants could select their own health physicist. 
Elliott explained it was not an option, [p. 224, In. 21-25, & pp. 225-229) 
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• Speaker is Larry Elliott. Elliott points out that the COl issue applies to OCAS 
staff as well. {p. 221. In. 16-22] 


**December 2. 2002: 

• Speaker is Dr. Ziemer: Ziemer asks Neton clarifications about COI plan. Ibc 
Board had a discussion regarding the timeframe from when a COI arises with a 
contractor working at a DOE facility until the time they are working on a dose 
reconstruction. The Board also discusses an evaluation panel being set up to 
select dose reconstructers with a member from the Boa^ on the panel. The 
Board also discussed the issue of conflicts with individuals involved in previous 
litigation being prohibited from working on a claim, {p. Ill, la. i9-25» & pp. 
112-140] 
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February 5, 2003: 

• Speaker is Dr. Toobcy. Toohey explains the process of commtinication with 
claimants and states that the as per the CO! plan, information is posted on the 
web. Toohey is asked about parameters on assigning health physicists. He 
explains that they want to avoid COI’s, [p. 33, In. 4-25, & p. 34, In. 1- 9] 

• Speaker is Mr. Griffon. Griffon discusses the dratted amendment language to 
the COI section that was discussed in the January 7*8 meeting, [p. 341, In. 16-25, 
& pp. 342-344) Discussion was interrupted and resumed again. Board discussed 
criteria for evaluating COI’s without relying totally on die 2 year timeframe, [p, 
353, Id. 1-25, & pp. 354-357] Discussion again was brought up regarding 
changes to the COI plan when evaluating individuals doing the dose 
reconstruction. [p. 391 , In. 3-25; & pp. 392-413] 


May 20, 2003: 

• Speaker b Mr. Elliott. Elliott asks the Board to discuss how to balance effective 
use of resources and appearance of COI’s, specifically in light of the Board’s 
auditing process of DR’s. Board discussion begins on this issue. Several Board 
members want to avoid lengthening the process. Discussion around the need to 
balance and have flexibility, (p. 412, In. 10-25, & pp. 413-426] Miller makes a 
comment about addressing the COI bsue in another meeting. Discusses need to 
avoid COl’s. Miller is not sure that COI screening process is adequate {p. 426, 
in. 6-25, & pp. 427-430) 


I 
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December 15. 2004: 

• Speaker is Mr. Katz. Katz explains that NIOSH has been vigilant with COI 
issues and they were in mind when creating the SEC provisions, [p. 10, In. 23-25, 
& pp. 1M3| 

• Speaker is Mr. Melius. Melius asks if the COI plan in place for individuals 
working on dose reconstructions and site profile documents will be the same for 
SEC petitions. |p. 28, In. 2-25, & pp. 29-30] 

• Speaker is Dr. Toohey. Toohey adds to the COI issue with SEC petitions 
explaining that an individual cannot prepare, review or approve SEC petitions if 
they worked at the site. ]p. 50, In. 16-25, 51-52] 
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are. ElUott again emEb^ized that the£c«ili^ will have a COI provision that wiH-- - - - 
be available to the public, fp. 159, in. 21-25, <& pp. 159-161} 

• Speaker is Joe CarsoB. Carson speaks to the COI discussicai raised by Miller 

ai^ suggests tluit professional ethics come into play in these situations, fp. 171, 

In. 21-25, &p. 172] 



**October 15-16. 2002 (Volome !' 


• Speaker is Dr. Ncton. Neton discusses the contract that was awarded and the 
COI plan that was provided. Neton tiiscusses the provisions in the OOl plan. [p. 

• Speaker iftDr. Mellaai. Melius i^s^quesdoiutcoDcennng the COlplan as 
{AcBntfiid tty Nctofg^ He also raises qnestiona hoarding tramtparency and 
bio^t^hibal sketches on the internet and dial will bo sunt (o ejaijpanis. Melius 

evison and comracl overai 


{p- ^ M^t» ^rcea that it would be 

beneficialTor tfie credibility of the program, (p. 45, In. 6-25, ifp, 46-53} 

dial hefele belidver tiiaf thete is a COF dcpfainedthatDC^couk! 

remtUKl (he claim back to NIOSB if it was found out aPer the Neton 
explained that the claimant would get infonnadon about (he heahh phyamst 
befi^ the dose reedhstrttctkm salted SO ^(ipeitdly such a situation would be 
avoideit But iflthai^ned, it viiould be d^hwiA effectively. |p. ld1,la. 16-25, 
&pp^ 102-103} 

Speaks is Mr. Silver, Silver points out that ORAU has a large number of COI’s 
b^ause of their relationship with DOH. He hop^ that individuais like Jdui TiiPs 
group are involved because they have a high level of pul^ic cooiiikDces. He 
would like to see that group included as auditevs. [p. 229, In. 15-25, & p. 221) 


• Speaker is Mr. Mfltor, Miller wants every^ng as tiaospaiait and open as 
possible for claimants. Miller believes the right of claimmits to know outweighs 
privacy act considerations. Miller also asked what recourse individuals had if 
there WM ibund to be a COf. Elliott explained that there wouW be points of 
contact at NIOSH and ORAU for claimants if there are COI problems, or for any 

other reason. Miller asked if claimants could select their own health physicist. 

Elliott expimned H was not an o{Hion. [p. 224, In. 21-25, & pp. 225-229} 
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Search 4 

From: on behalf of Hallmark. Shelby • ESA 

Sent: Tuesday, August 30, 2005 10:27 AM 

To: Iverson, Kristine - OCIA; LIprtic, Victoria; Wilson. Mark - ESA; Dugas, Peter - OCIA; Krl^namoorti, Mala 

Cc: Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA 

Subject: Next steps re Mallindvodt SEC issue 

Importance: High 


Vicki^<ne, et aL - 1 just tMked wW) John Howard (NIOSH Director). Strictly inquiries on my part about what NIOSH plans 
to do with the Board’s actions. He Indicated, as I expected, that NIOSH wil NOT seek to override the Advisory Board's 
posture on tlw second half of Mallindcrodt We talked a bit about the seemingly self-oontradictory recommendation the 
Board made that non-listad cancers (those not covered by the SEC designation) should still be dose reconsfructad. John 
said ha was defiarrlng judgment on that unfil he sees the exact language of the Board's recommendattons, but based on 
NIOSH’a desire to be friendly on this issue in the past, I'm sure th^ wHI try to support the Board's notion there too. He did 
ackrwwledge my request that we aee the HHS draft SEC determination l^uage before it’s published (as we and O MB 
have requested before, to rx) aval), so that hopefuHy whatever posture th^ ass^ on the norvlistod cancers can at leaM 
not be completely irrattoruf. 




John sought to dismiss the toirty obvious precedent im^ications of the Board recommendation on Malinckrodt - 
suggested that their ratlorale was specific to MalHnckrodt. I didn’t argue with him of course, but the document I've seen 
cites very sweeping issues that would apply to virtually adl dose reconstrucSone, as well as Mallindoodt'epecific Issues. 
HHS may be able to dean that up a tittle by emphasizing the particulatized arguments over the general, but the Board 
document will be out there and unchalleng^, and this action clearly moves the playing field well over to the side of SEC- 
dom for many more sites. 

j John did say that now that Mallinckrodt is resolved, he expects that the White House will announce four replacement 
members for the Board, which may help to Now this train down a bit But given the history of NIOSH capitulation to date - 
including allowing the SC&A contractor to directly engage with Congressional staff to pursue their agenda - its not very 
likely that any Board, no matter the revised make-up, is going to change this dynamic. Thanks, ^ 


Cj 


09/07/2006 



[Submission for the Record] 


From: 

C^houn, Grady 

Sent: 

Tuesday. September 20. 2005 8:40 AM 

To: 

ESott. Larry J. 

C«: 

HinnefM, Stuart L; Neton, Jim 

Subject' 

COI 

Larry, 



It came up yesta^y but you were in a meeting. As expected Mike is having difficutty with the tact 
that Carol put togetho' most of the dOdKnerrL He is concerned th^ the transcripts use the term 
"principa} author* or simiar and he beeves tttat Carol was tHs. Sinca Jay had the ultimate 
authority to determine what went into the document, I think he is the principal author. Regardless, 
we don't use that term. Again, i don't believe ttiat ORAL! (fid anything that consHtutes a COL I 
don't kr>ow how we would doit any differently. K only m^tes sense to have toe peofto who krtow 
the most about the site to write the documerA We stoo shouidnt lose si^t of the tact that these 
documents go ttaough extertsive rsMew by ORAU and OCAS prkN' to approval 


6rady Colheurt, CHP 

Health Physics Teom Leader 

Office of Compensation Analysis ond Support 

(513) 533-6808 
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Prom: Calhoun, Grady 

Sent: Thursday, S^;>teniber22, 2005 4:2S PM 

To: Ishak, Laurie D.; Rafky, L. Michael; Sundin, David 8.; HInnefeld, Stusvt L 

Cc: ElUoti, Larry J.; Neton, Jim; Allen, David [NIOSH] 

Sub}e<^: RE: COI Assessmerrt Review 

We seem to be hung up on the term "prindpat author" that appeared nowhere In the TBD or COI 
documerrtation. It is mentoned only out of the mouths of people speaking at the board meetings. 
Although it needs 8(»ne tweaking, flie revised COI policy does a much better job of defining key 
roles and respotrsibilities and limitations. 

We cannot lose sight of the implications of saying we screwed up. If you had asked anyorre here 
if Carol was too involved before our friend maite these allegations they would have said no. If ^is 
level of involvement isn’t OK, what are we going to do with future and current TBDs? It is foolish 
to think that someorre without intimate knowledge of a site will write a TBD and interview a "site 
experf' to add the meat. That is completely inefficient. Jay Maisler, the document owner, said that 
he had full authority over what went into the document. We need to take credit for the multiple 
levels of review hiat t^e place tor 6v«y TBD. These are truly interKled to be technical reviews 
that should catch any Inaccuracies or bias included in the documenU. I believe they dol This Is 
ctsarty evident in the volumes of comments I have on each and every TBD that comes to us for 
approval. There is a simiar review that takes place on ORAU's side before it ever gets to us. 

If we determine that CaroTs invohement was a conflict of interest we are going to have to rewrite 
almost every TBD we have. We wont be able to sim|:^ put them out for revi^ and have 
someone else them. They wiH have to be completely re-written by someone who has had no 
invoh/^nent with the site This literally puts our program on hokf for months rf not years. One of 
the biggest problems that we have in this evaluation is thert the critics of what we are doing, both 
internal and external, do not understand what we ve doing and the possible impficatlons of 
saying we screwed up to placate an outside critic who, by the way. is gomg to criticize eveythiig 
we do anyway. 

You can only throw your team under the bus so many times to make these outside critics happy. 
Before long, and its not very long, every aspect of our program becomes a laughing 8fax:k 
because we bend to political forces that «e compfetely lr>^fensible. We know what is tight and 
we should do what is right 


Grady Caiheun, CHP 

Health Physics Team Leodpr 

Office of Ccnpensotion Analysis and Sipport 

(513) 533-6808 

— Original Message — 

From Ishak, Laule D. 

Send 'nNnd8V,SeptainlKr22,2005 3:llPM 

To: Calhoun, Grady; ftaflcy, L Michael: SmcHiv DavM 5.; HimefeU, Stuait L 

Subfect: FW: COI /sseamerS Review 

Importance: HK]h 

Larry asked that I share these documents vrnth you all. 

Please let me know if you have any questions. 

Laurie 


Laurie D. Ish^ JD, MA 
Presidential Management Fellow 
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Centers for Disease Control »id Prevention 
N^ional Institute for Occupational Safe^ and Healtii 
Office of Compensation Analysis and Support 

— Original Hessage*^ 

From: ishak, Laurie D. 

Smt: Thursday, Septsmber 22, 2005 10:55 AM 

To: Eltlott [jafTt ). 

Subject: 001 Assessment Review 

Importance: High 

Larry. 

I have attached a memo and some suggeatbrts regarding the COI asaessment. I am alao 
attaching Grady's report with my changea/comments tracked in the document. I also put a 
hard copy of the documents and the file on your cha^. 

Please let me know if I can be of any further h^p. 

Laurie 

« File: COi Assessment Memo.doc » « File; Paducah Combined Assessment with Ishak 
comments.doc » 

Laurie D. I^ak, JD, MA 
Presidential Management Fellow 
Centers for Disease Control and Preventi<» 

National Institute for Occupational Safety and Health 
Office of Compensation A^lysis and Support 
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Fromi Netam, Jim [mafllD;jrn29CDCG0V] 

S«nb Tuesday, October 2$, 2C05 10:55 AM 
To; aake> Paul K. OV 

Cc: BMt, Larry 1,; Sundhi, DavU S.; HbmefiBM, St^ 
Subdeds SEC Evaiualton Report 


Paul, 

As we dtecueeed a couple of wa^ apo, NI05H nacelvad a Special Eiipoeure Cohort 
(SEC) peMion to add Operation Hardtack lo Ihe SEC cohort coyarad under EEOICPA. 

Wa complotod our evaluation of thle petition on October 20 and forwarded our report to 
tie membera of our Adviicry Board on Radiation and Worker I luuWi (ABRWH) . B a a od 
on our review Of the information a va i d We, we have concluded that NIOSH can not 
leuu ri ea ueldoeee wBheuffleientaccurarqf forOOEandPOE c ona a e to remploy o e s who 
worked at the Padlic Moving Grounde from 1940 to 1902. The beeie tor thie oondueion 
a contained in ttie attached PDF copy of fie evalutoion report, which a* be poeled on 
ourw o beWe In the vary rwar ftmaa. 

Ptooce keep in mind that thieie toe iiat step of the proceee. Only the Secretary of t#fS 
can ofBcially make an SEC dot Ip na l ton . wrhich would come after tol deltoer a bon by the 
ABRWHandalorfnairBCommend o footoiieSecfatafybyMIOSH. We exp^ f« Board 
to d edbo r a to the adrfltfcm of file SEC daaa at the newt avadableopportuni^. which could 
be during a u m l ei w r i te cal at the end of November. 


«SEC 20 PPG EvtoUafon Report final 10.20.05.pdr>> 

IT you have any quesOana, piaaee give me a cal. 

An No ton 
OCAS 

513-533-6609 
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ORAU TEAM 
Dose Reconstruction 
Project for NIOSH 


November 10. 2005 


Mr. Stuart L. Hirwiefeid 
Project Officer 

Office of Compensatfort Analysis & Support 
Naffoi^ Institute tor Ocojpadonal Safety arKl Health 
4676 Columbia Parkway 
MS: R-45 

Cindnnaff. OH 45226 

SUBJ: ORAU Team Corrective Action Plan for OCAS Assessment OCAS-COT«001S 


Dear Mr. HInnefetd: 


This letter and its attached document are the ORAU Team Corrective Actbn Plan for OCAS 
Assessment OCAS«COT-001S, Assessment of Potential Confflct of Interest Invotving ORAUT- 
TKBS-0019-5, "Technical Basis Docurttent for Paducah Gaseous Diffusion Plant-Occupalionai 
tnterr^l Dose." 


The NIOSH/OCAS Assessment Report for OCAS-COT-O015.was offidally transmitted to Nancy 
Daugherty, ORAU Team Task 9 Quality Assurance Manager, by electronic mail from Grady 
Calhoun, NiOSH/OCAS Health Physics Team Leader, on October 28, 2005. In a telephone call 
between Calhoun and Daugherty on November 1**, the due data to OCAS tor the Corrective 
Action Plan was established as November 10, 2005. 


The OCA&OOT-0015 report identified two findings and one recommendation. As documented 
in the report and corffirrried by Calhoun on October 28**, Finding 1 was corrected through the 
approval and issue of ORAUT-PC^ICY-0002, Conflict of Interest Rev 00. on October 11. 2005, 
and rx} further action Is required tor Finding 1 . Although the ORAU Team Interuls to implement 
the one recommendation, no action Is ret^ired for assessment recomnendatons. 

The conditions of Finding 2 have been reviewed by the ORAU Team and an External Corrective 
Action Response is attached. The External Correctlva Action Response includes a description 
of the corrective actions that witt be taken by the ORAU Team to rectify the existing condition of 
the Finding, as well as corrective actiorrs that will be taken to preverrt its recurrence. Proposed 
completion dates have been identified. 


0»liRldptA*«odiMd U Ww«ie ii I MoiM A AaiaciatH 


UlWCwpoBBan 



Mr. Stuart L. Hinnefeld 
^Jovemb«r 1 0, 2005 
Page 2 of 2 


Per approved ORAUT-PROC-OOeO, items 21 and 22 of the External Corrective Action 
Response are provided for documenting ttie re»jits of OCAS review of the proposed corrective 
actions. 

The ORAL! Team believes that the approval and issue of ORAUT-POLICY-0002, Conflict of 
Interest, corrects Fir>ding 1 of the OCAS Assessment and that the implementation of the 
proposed corrective actions for Finding 2 wil] resolve and dose tite Findings of the assessment 

If you have any questions regarding this Corrective Action Plan, please contact me 
(kkimp3n@oraucoc.<xg), or Nancy Daugherty (ndaughei1y@oraucoc.org). 

Sincerely, 

Kate Kimpan 
Project Director 


KK:nd 


Attachments 
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EXTERNAL CORRECTIVE 
ACTION RESPONSE 


ORAUTEAtt 
Dos* RacMtstruction 
Project for NiOSH 


AMMSfT]«nt/AucNt No.: OCAd-COT-OOIS Norwonformanc* No.: Fifidingl Nonconformanc* Rav. No.: 0 


DOCUMENTING THE MONCONPORMANCE 

QASPECIAUST 


Assaasmant Tltfa: 

Aaaaaamant of Potantial Conflhtof Maraat Involvfng ORAUT>TKB84Xl19-8, Taohnkal Baait 
Document far Paducah Gaaaeua OtTNision Ptant'Oeeupational intanwl Ooaa.” 


Sc(^ of AssasafnentfAudK: 

The aaaesament focused on two specific questions: 

1 . OMthainvoivomaiitofanIrHiivMualwhohadpraviowelyparfonnadheafthphyaleaworiiat 
ttw Paducah Gaaaoua Oiffualon PlanL and aubaaciuently aarvad at the Suhiart Expert on 
ORAUT>TKBS4019-S. vielata exiatina cenfSet of Intereat pofieiea? 

2. Does tfw Tsdudcal Basic Doeuniant for Paducah Gaaaoija DMbaian Plant— Oecupallonal 
Internal Doaa" dewaiopad under the drcumatanca pfaaantad In question 1 above taka full 
advantage of and use the best avdaMa data for comptottag doaa raoonatructiona? 

3 

lasuing Extemai Au<flt 
Aganey or Orgafrization: 

Nadonal InsUtuta for OccupaUenal Safety and HaaMi (NIOSH), Offlea of Cempanaadon, Analyaia 
and Suppoit (OCAS) 

4 

□atas: 

4a. Data Nonconfermanea idantiflad: 4b. Ctete Moneonformartce Issued: 

6/07/200S through W2V2009 10/11:2009 


Typa of MOfWOnfoimanM: 

□ CONCERN E] FINDING □ OTHER 

6 

Reaponaible Task or 

Propel Oiractor 

□ Taski □ Taak2 TeskS □ Tart4 □ TaskS □ TaskS 

□ Tasks O Taak 9 □ Taak 10 □ Prejaet Dkactor □ Other 

r 

Nama ol Reapona&la Taak 
Manaoar or Preieet Dlreetor 

ORAU Team Taak 3 Managar, J. Kanoyer 


Amicable Quality 

Aasuranca Criteria: 

S Program S WofkPncasaaa D ManagamantAasaasmant 

□ Training □ Inepactlonnraat G IndependentAsacaament 

□ Procurement □ Qualify tmprovamant G Other 

□ DoetanenWReoords 


Raquiranmit Deseriprian: 

NIOSWOC/^ Asaeaarrwnt Report. OCA84:OT4W19, Aaieaaiaant off Potential Conflict of Interest 
Invotvtng ORAUt-TKBS-001s-9i, Technical Baato Document for Paducah Gaseous DHualon 
Pbmt-Oi^patioinl Internal Dose." Finding 2. p. 4: 

ORA t/T-TX6S-(W2-g shall be reWaiiwd and rarteedeenecaaaary In ensure that tf»a fteet 
jveltefitedatearauaatf. ^lacffiealffr, tea tranmrmJe eeneenflraffone doemnenteef (Airing 



aihouW be eva/uated to dSterrntoe tfwfr afipBcaWMy to iim dbee raconetroctfon /yocasa. 

10 

.J 

Noncotriormanea 

Daseriptk>n: 


Dfffualon Plant OeeuDafional ira|m^ 

NIOSH/OCAS Aaseasmant Report, OCASCOT-0019, Aacaaament of Potential ConiBet of Intsrast 
Involvfng ORAUT-TKBS-MIS^ TachnleaJ Baste Doeuaant for Paducah Gaseous DHfusion 
Ptant>Oeoupatfonal IrttamsI Dms, ” pp 2<3: 

Does tfie TwAofearfiaateOoctunerdidoff Ibr Paducah Saaacufa KKaton Pt»nt‘ Oeeupadenaf 
Interna/ Ooaa^* davelqped under <ha cAcumetencee presented In question 1 above (Xem # teiW 
hjf advanfage or and use the beet avanbie date fbrcofliptedng dose reeonsbuet/ione? 
Sfi^cMeMy, doaa OflAt/T-TKBS-0019S»^9qtm^fy»ddttMt tiie bi^immddn eo/rtair*edte Agiar, 
AWed tedwsuM Cftemtea/ and t/Mfjiy Wortnn (f^C^ aitematfone/ Uftioa documaw “Expoaun 
assasaeraot prqfeete at the PadbeoA Gaeaeua D/fAisteri FfiAf?" 

OAAt/T'TTffiSriMN reflea heavdy on (ba same aourve (A>cutnanto that ara uaad and ra/braneed 

br ihe Paper, AWatf /riiAiabte/, ebsmfes/ and Energg' Mterftera (PAGE) Intmational Unhn 
doeur»ar»t''Btpesurassaassmentprq|iaetesf tbePtducab Gaaeooa Offlba/on Pteni; wad ta 

tiw PACE deewnenf ftce/r. 

For both doeuamt$. tfia tnaforfiv of tiie raconwiandad cohSttut/no ieotooee and fhab 


ORAUT-FORU^13RmfOO. aXtcAM 0VO7/2O04 


P»9»1 ofS 
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EXTERNAL CORRECTIVE 
ACTION RESPONSE 

ORAU TEAM 

Dose Reconstruction 

Project for NIOSH 

Asseeement/AudK No.: OCAS-COT-0016 NorwonfennartBe No.: Finding 2 Neneonfernianea Rev. No.: (I 


retort t o otkic i nd^ R.Q. Btktr. f/owvw, fer ww* focvtfons, ofprv eoiwwvytfr* 
aaaun^Hona ot^Am an^t lumnkim wniMimant, whMt ¥mtM mault kt M^iar organ doaaa, ara 
provldadln0RAUT»7KBS-0019-5. 

Organ doaaa ealeulmXKI froai Aado^Hikvakias In Tabh9^afORAUr-7KBS«H9-9arahfgim 
thinoqjandoan* cahulataduaing Vw avenge or maximum botopkMrlbutkutvaluaa (n Tabla 
7.$ of tho PACE documontforaOrnaa except me mat) ra o afrms, pulvorbarand Gonrartar aaAragel 
Hm. 

Organ Ooaaa talculataclfromtha dafaUtrakias In Ubla S-aofORAUT-rKBS-OOIkSara 
eompambfa to organ doaoa calculalad uafng toe average Istbe/de dfatibutlona va/uaa In Tabh 
7.9 of the FACE document fordtaaah racelvara and pulvdxae. 

Organ doaaa calculalad using the default values to Table 8-4 of ORAUT-TKBS^JOigd are lest 
than the organ caleuletad eetog the average ermexImumlaohtpleinttribuOena values In TaUa 
7J9 affhePACE dacumentfordiecenverters^vage hne orvOien ustog toe marlnwin vitoes dtedl 
tor the ash receivers and pulvetlxer. 

.AJeo refer to S^portlng Olacuseioa OCAS-COT-OOIS, ’‘Assesementof PotenQal Conflict of 
tntereet Involving ORAUT-TKB&4W19-5, H'echnloel Basie Document for Paducah Gaseous 
CHfrUslon Plant-Occupational Intwnal Doce” Items Numbers 6 and 7 [pages 9. 10 end 1 1 of 27 
respecdvely) 


November 10, 2005 


-S 


T DIRECT^ 


Name: Howard D. Mllllron &ignakre: 




CORRECTIVE ACTION 
RESPONSBLE TASK MAWAGBt Of PROJECT EHREI 


Basic Cause Categofy, Near 

Root Cause, and Root 
Cause(8|: 


Product Problem -madepuate product devrtooment 

Comprsaaed schedule for devstopment, review and deOvary of tachnlcal tania documente fTBOa) 
contiibwted to the dadsien mafdng pree aea adMM* the tadinieally aeeaptable seliitlem of 
QRAUT-TKBS-IKHP-g Tiara ael sc te dandapprovodby thaORAUTeam and OCAS in ordsr to 
advance tDward the goal of Implementing toe dte pi^le for uee by doee reconetnictors. A 
jsrtosequent tWrd-perly review oflhsTBD found end recommended an eltemetiveteehnioally 
aeo^Nable edutton with regard to a epecifie aubeet of data in the TBD. 


I Corrective ActionEs) to 
' Rectify Exieting Condition: 


Rmde-w and reviee. as aoBropriate. QRAUT-TKBa-^Ml*^ 

The ORAU Team wlirsview ORAUT-T}S84)01S4, evaluating Ihstransiraofe concentrations 
dooumented during opsrations atthe ash reeslver and pufverizsr, and dtrlng tits converter 
salvage Inelneide^ to determine ihelrappacab^ to the doee reeomtruotionpreeeea. The 
ORAU Team wIR rsvtea m neceeeaiy Table 9-4 and retotedteidof ORAUT-TKes-0019-Sto 
addreee conoeme Identifie d In FlM^Sand to erwure that the beet evalkdHe data era uaed. 


The ORAU Team uM submit for review to Shi NInnefeld a list of pittiweed site profliae and 
raasonablaaubmitlat dates for FYROOe. Ar eaa onableriawelopmantenddaltv^acheclufewll 
Iprometoe dsctalon making pioceea that sitows mors time to co ns ider (he knpSeatierrs of a wider 
I range of technic^ aee^ittoile aohitions (eg. wtiether or not n tiiMitarty nemli to imriew a 
doetimenQ. Thane propoaed aMae enddstae wIB be prapoeed far dteeueeion at a meeting of 
appropriate ORAU Team andOCASmanageinent titMcurrenfly la being eehatoiled. Pinal altee 
and dataa wtil be incMporated hi a ravfalon to ORAUT-PLAN-OOIS when concumnca la reached 
BiBong the ORAU Team and OCAS. 


Corrective Action Propoaed 
Completion Date: 


November 18,2005— sutenMal of p roposed FY 2M$ site profUeS and aubmltito dates to Stu 
Hinnefeld. 

Deesmber 1«, 2005 - subirdtU of »w revisad <MlAUT-TKBS-001f-S to OCAS for review. 


ORAUT-fORUO013 R»vCW. £JlhceFv« OS/OT/lOOt 


p«a*2cr3 
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AksewrnenUAiKittNo.: 0CA8^OT>0ai5 Nonconfomancs No.: Finding 2 Noncontonnance nev. No.: 0 



Convctiva Action(a}and □ Approvad □ Rajeeted 
Corraclhra Actf on Propoaad I 





RivOd BMvf €0/070004 


PagaSofa 
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DefBriM'niiMl Reduction Agency 
6725 John J Kkigman Road MS 6201 
R Behofr, VA 22060^201 


DeconbCT 22 , 2005 


James W. Neton, PkD. 

Office of ConVCDSBlion Analysh and Siqjport 
The National Institrteof Occ^wrtioBal S^ety and Healdi 
4676 Cohanbia Pttkyway, MS C-46 
Cinciimat4 OH 45230 


Thi»lcttCTrcy) n dBtoycia-e-<iiailofOctobCT25, 20OS, whidhiiichidcdacopy crfthfe 
Nationa] loslitiite of Occ up ati o nal Safi^ and Heidtb(NIOSH) cvahiatkm of Special ^posme 
CPhoft Petition 00020. ThepioposeddamdefimlMmiiidudesallDeinrtmaitafEiieiiyOXJE) 
OTifrfpyeef, DOE contreelon, or siAcoatBctoia cnqdoyed at die Panfic Fiwing Oioiaid (PPG) 
from 1946 them^ 1962. T1ieevBlQ8lH)BDoladHt**...d«snaiofiofi3n]iadoB6omdie 
availi^k leaoiCces is insiAdeirt to docoBieiit or eatniMie die potential naxininai intcnial 
oqiPai«cio in ci ntCTi ofdieda»...**apdJpeciflcallyicfeeaceatbcD epaf tin cn l ofPefiaise 
(BoD) Nudcar Test P ei ao m d Rgnew (NTtriQ P i o g i aa . After reviewing it, I feel ccaqielled to 
provide feedbaclt on a mmdwr of smoos mbconeqilkais, as it qjpean diat die autbois weie not 
ftiUy aware ofdieciiifaaopendiDgsanjaofdieNTFR Program. Equally conc q nii i g are scveial 
miwepresctitatKMis of a Nadonal Reaewdi Cbmieil (NRC) report ia die evahiatioii. 

As you know frmn previous interactiooitMtweai our two agencies, the NTPRPiogram 
posaerees over twren^-five years of cxpreireice in e ap pordiigvetewMia and DoPdvilian 
enqrioyces and contmeton vdm wree potediMly eiqNMed 1o ndiadon u a result of dieir 
paitickation in U.S.attnoqjdigfc nuclear tesdtg or die occiqattioc of hqiaa. ThepcDgrambas 
also produced and/or pnlAdied an extensive body of tecfaracal docwKntation iMUbCiuing both 
PPG aid Nevada Teat She Q4TS) tests and has oomidetBd thousaub of dose reconstructions fer 
veteran participants The prognm bw been die sutject of uum et ou s odcmal reviews, most 
lecendy by die NRC C*A Review of die Dose Reconstmetion Progran of Ibe Defmse Hireat 
Redaction Ageneyr 2003). 

My staff and I have reviewed the N10SH evaloatiim report and compiled sevoal 
comments for you conndaadMB (endosed), and 1 would Kke to liighfi|h< a kw of them bae: 

• The tedmical aiguments that support ttie cooclaskms of the evaluation appea to be based 

on a selective qtadon of factual infemiafica from die 2003 NRC report Tm 
diaypo u itedthadieevaloatioDdteaonlydiedeficiBideakientiBed in seetkm V.C.3.2 
of ^ NRC feview (fecton tending to uoderertimate inbalrtioa doseX witbCMtt any 
ec » ridcialionofthecowntavasliiyfactoismsectiopV.C3.1. The NRC erenmitlee 
qiedficaUy attgn p ted to dtseomage dns piactice (p. 210): 
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"The cfmmitt9€ also emphasizos, howovtr, iheP tho tksevssiom of atswr^ons 
summarized to TtMe Y.C.7 dimdd mu be used to draw eanchtskms <dfOut whether 
estimates of mhtdmkm dose u> atomic y^aus hi parttcidar scenarios provide cre^bte 
upperboimdswtthoutanufdermkmofthemportanGeqfassiarfrtionsihscussedinihe 
prmnous section that ^umld tend to result in areresdmates of bdudation dote . " 

FuilhOTiKge, there bpodwowricwiitf die ovgniapCTpcclive of die NRCfipdingg in 
reganle to methods used by NTnifijrestiinelii^ upper bounde of intenuii dose. 
Ncgtcctiag valid and important counter ar g u meott may svypoct yow conclusion, bin the 
resutdi^ product ttls to meet die stated 0od cd’providh^ s ftir and flcicoce-bo^ 
delCTminatioii. 


• Section 7.1 gifctfirally addtesaes NTPR dose reconstnictioiii, noting that "In older for 
NIOSH to considei aii^ the DTRA inodd Ibr iohalation dose, die model moat be able to 
eataUidi cicdiUe ivipcr bounds." b lofionie to the 2003 NRC iqiort, die Defease 
Threat Redaction Agency (DTRA) issued iideiun pndance (endtosoQ feat was intended 
to estaUi^ conservative upper botmds ibr dose Teoonstnictioiis. Ousting eflfofts to 
hapiove metfiods of nacert^my analysis wiQ VBtiAy produce more aedible uppre bounds, 
dire^ duntnatiiig die need for interim gtodance. 

« Section 5.0 suunuaiizcs availaMe monhorii^ data, but it qipean diet several useful DoD 
laiUicatioiis were not meinded ht die review (endosed). S«ne ed these documents are 
Pubticlv avajlable on the DTBA vwehsite flit<p^/wiinii>.dtrajnm or re die MTPR twiding 
library in Reston, VirgmM. Mai^ odicss are availalde dvoogb foe DTRA Data Ardoval 
and Retrim^ Enhapcemwit OPARE) P iogiam . Access to DARE is avrilable to 
Covauiiicait agracies^ their ocntiactois, and other airtio riz ed users on aneed-to-know 
basis. 

] have also wid os cd a review of foe NIOSH evaluation report by Dr. David C. Kodm*, a 
xnnnbreofdie 2003 KRC committee. Ivrixdly endorse Dr. Kocher'sobaervatioMtVriucb 
address unfortunate distortions rfthe 2003 NRC fading contamed in foe NK)SH evaluation 
iqwrt He raises a munberofvalidooiioean^ not the least i^wiririi is foe NIOSH iiilerpretatioa 
that credible upper bounds of PPOmtemal dose cannot be cataMished. While the NRC retort 
concluded in section 225) dwt the medioda used by die NTPR Prog ra m did not 

consistently provide oediUe iqiper bounds, it did not imply foot crediUe iqiper bounds could not 
be establiAed. 

One could Kpie diet foe NIOSH demmon to reconDuend Spe^ Bxposare Odioit status 
for die p ropo s ed class miy be a propre policy dedtion. However, the conduskm of foil 
e vahiatiofi, oamdy to tieat foe proposed cdiort presmi^Mively, sppean to be hwiffickaidy 
siqiported by an inmiqdetB tedmical analysis deqiHe a search rdevani informalioa. 

Additionally, 1 must object to tins evaluation on die b^ dat the NTPR Prognra has 
successfully iuqdeiDeiited a credibk sdution for providi^ defensiUe dose lecoDstnictioos in 
siqiport of fedemUyn n a n da te d entitiement p ro g r ams . In tlris i^aed, the NTFR Pn^nnn 
cmirally has mefliods in |dsce dito coidd accqitsMy aarist NIOSH in its suqipOft of the 
EEOICPA. 


2 
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bi concturion, I bdkve tiMt DoD conki be of ngnifictnt mutance lo your agency in 
suftportiiv dose reeoiiilnietiowfiviiidlmdiid* involved in ^ttnoqAmciiiiclwtcstiiig. lean 
provule sanqte posl-NRC 2003 doae recomlniGtioiistfiBtwehsvepafoniied forvetenoB 
involved in PPG testB^ l alao can make availdfe to you the NTPIliiietfaodolo^ that was 
developed for atmo^henctesdi^Mwrfl as ibesiqjportiiig data erduves. I believe incieased 
coUaboratioii between ow two agmeiea would be c^great benefit 

Sinceaely, 

Paid K. Bl^ l>h.D. 

Pn^ramManagBr 

Nuclear Test Poaomiel Review 


Euctoaines: 

hDTRAconunents cm the SEC Petition 00020 EvaloatkaiRqwrt 

2. PTRA Interim Chndmtv. of Jnly ]6, 2003 

3. Sdected list of puUicatioM eontainiiig mfomialkio idevant to Ike EvahiMioii Report 

4 . Dr, Kodier’s review die SEC PedtioB 000!^ BvahiatlQn RqxMt 


Oqpiesto: 

Chairman, Veterans' AdvisqyBoaniCTi Dose Reconstractioii 
Cfaainnan, Advisiwy Board on Radiation and Worker Health 


3 
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Pram: Turdc Peter -ESA 

Sent: T^iesday, Deceniber 27, 2005 11:52 AM 

To: HaAmarl^ Shefey - ESA; Nesve^ Jeffrey L - ESA; Kotsch, Jeffrey - ESA; Case, Diane; 

Vances Mm - ESA; Turier, ShcUon 

Ce LeKon, Rachel - ESA 

SubjMt: FW: SEC Brauatton Report 

Impoftanoe; High 


We hmefinalh^ goOen some support tar our posBoo s on the NIOSH SEC evalualkin 
a pproech. Jeff Kotsch ar«l Diane -lets discuss us making oormnents on the NIOSH 
aval ua ffon. 

— — OriginBi Message- 

Prom: Blot^ Larry J. [in^to:Hel0odCrgov] 

ff saff b Tuesday, December 27, 2005 11:33 M 

To: TuRta, Peter -ESA 

Sra^ecfc FW: SEC Emiuatton Report 


Pete: 

FYI, see attached. Now that we have receitedttte formal DTRA response we are making 
sure the Supple m ent to the SEC Evahiatkin Report addresse e aM tecMcal issues they 
raise; we mA rrol be reacting to the pdWeal turf Imuee in the Evahiation Report or 
S up ttement. As soon as we have flntohed reusing the suppiemeni I wM send R to you. 
The Board wH begiven a copy of the su p piemerR as wsN and take the Evaluation Report 
up for dsUberadon at toe January 24-26lh mooting In KnoKvMe. 

Ije. 


Front; P lsfc e, Paul K. CIV [maNb>;ltauLBlBke9dtra.mil] 

Senb TTmtsday, December 22, 2005 1:09 PM 

TosNensR-Jiii 

CC GHott, Larry J.; Swidto, Deidd 5.; HbmefeU, Stuart L; JzfenblelOcDmcastnet; 

zlemerOpiirdue.edu 

ffiibjecl. RE: SEC Evahiabon Report 


Jim: 

Thank you tar tanmrdngnNHioapff Of your agency's evaluaSon. I and my staff have 
reviewed It and tasf obUgatedto p i u i M a taed UauK . Attached is our o te ctr orR c resporrse - 
hardcopy to foRow, As Bways, pieese cal or e.flnaM If you Haw any questjons or thcxjgMs 

on this issue. 


Very respecttaly, 

Paif K. Biake, PhD. CHP 

Nudear Test Persormei Review Program 

Defsnse Threat Reduction Agency ^Code NTDN) 

703.7675407 

Paul.BlakeOcHFa.mil 
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Buelow, Helen M. 

~^rDm: kate kimpan [kkimpan@moellerinc.com] 

^ent: Monday, January 09, 2006 10:43 AM 

.o; Hinnefeid, Stuart L 

Subject: Re: Quastiona re; Los Alamos site profile review new message 2 


Hi Stu, 

Could you please use my kkin^anSoraucoc . org address. The moeiler mail goes to a different 
blackberry. Thanks and sorry for any hassle. 

Regarding the message do you knovr when the call might be? 

I would like to talk about you and/or Larry and I attending one of these calls to assure 
the requests SC and A makes, or at least the resulting commitments,' are reasonable- 

As you probably know, even with our new comnunications plan between our folks, we also 
need discipline in how we both proceed. 

My team spent hundreds of hours on the most recent flredrlll to answer SCA questions. As 
far as I can discern, the deadlines agreed upon for responses to SCA there were absurdly 
short for no good reason. Reasonable timeframes could have been proposed for the 
responses while still being totally cooperative . 

If this looks to be the same, we are going to need to discuss what Dr. Hade brought up 

during the planning session we are going to need to »rork with you to decide whether to 

do our scheduled dose reconstruction, SBC and TBD work, or apply the same resources to the 

endlesB aeries of undisciplined and unmanaged SCandA requests? 

\believe that we absolutely need to answer every one of their questions, but if we are to 
^^ere to other commitraents, they can not be offered immediate gratification on every 
request as it seems to have been happening. I so do not want to seem as though I am not 
willing to help in any and every way that we can, but as you know, and as is likely true 
for you at tiiaes too, the same folks are needed for a number of different baeka on my 
team. All of the work we did during the strategic planning-and my ability to successfully 
manage to it-assumes 1 have access to the human resources conten^lated during the 
pl 2 uuiing. As you can well imagine, these initiatives can have significant intact on those 
resources, and I would like to help our Teams manage theses sessions and requests more 
effectively than has been the case until now. 

Sorry to babble on about this, but you and I and Larry and I discussed this last week via 

y 12 as you can imagine, it is a huge swing variable in my ability to manage my team 

more effectively that in its' past. 

Let me know your thoughts- As you see, at this point, I sent this only for your 
consideration kk Sent wirelessly via BlackBerry from T-Mobile. 

Original Message 

From: "Hinnefeld, Stuart L" <hla8dcdc . gov> 

Date: Mon, 9 Jan 2006 09:48:16 
To : <kkimpandmoellerlnc . com> 

Cc:"Jamee P. Griffin" -ejgriff inaimjwcorp . com>, <jkenoyer®oxaucoc.org>, "Neton, Jin" <JFN2 
®CDC.G0V>, "Allen, David [NIOSHJ " <DKA6eCDC.GOV> , "Calhoun, Grady" <GLC9®CDC.GOV>, "Glover, 
Sam" <Beg3®cdc • gov> 

Subject: PM: Ouestions re: Los Alamos site profile review 
Kate, 

tached is a list of questions we have received from SCaA, arising from their review of 
LANL Site Profile. ORAU should take the lead in preparing responses to these 
questions, and should prepare to participate in a subsequent phone conference to discuss 
them . 



455 


Sam Glover (533-S829; se^lOcdc .gov ; <niaiIt:o : seg3®cdc .gov> ) will be the OCAS point o£ 
contact for this effort. 

--..^anke . 


Prom; joefdsallantsolutlons . com [mallto: joefasaliantsolutiona .com] 

Sent: Sunday, January 06, 2006 11:54 AM 
To: Hiimefeld, Stuart L 

Cc: Neton, Jim; jmauroescainc .com,- inackatll6®nisn.com; gnrBslrafrontiernet .net; 
anderhaSdhfs .atate.wi .us; iiieliiu9nyaliuna.org; c_owens019comcast.net; 

griffonmScomcast . net; Hikehgibsonecinci .rr.com; pi . ziemerdinsightbb.comi espoladdSaol .com; 
RDehartll89aol.coin; wimunneaol . com 

Subjects QuestlonB re; Los Alamos site profile review 


Dear Stu: 

Over the past couple of months, we have reviewed the respective TBDe of the Los Alamos 
site profile, have conducted initial interviews of site experts, and have begun review of 
identified onsite records. At this point, I am providing a series of questions compiled by 
our reviewers and organized by ‘TBD, for response by their counterpart ORAO TBO authors, 
as preparation for our usual conference call to discuss these and other issues ■ Please 
provide responses to these questions and let me know when this call can be set up. Thank 
you in advance for your asBistance on this matter. 


JOB FITZGERAliD 
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RE Suggested SCA agenda items.txt 

From: Hinnefeld, Stuart l 
sent: Tuesday. :>anuary 17. 2006 1:53 pm 
T o: Elliott. Larry 3.; Wade, Lewis 
cc: Neton, lim; sundin, oavid s. 

Subject: RE: suggested SC&a agenda items 

Lew, 

status of procedures review is this: 

The Board working Group (Griffon. Gibson or Espinosa. Hunn, and Presley), SC&A and 
OCAS discussed the findings on external dosimetry procedures at a Working Group 
meeting 1n Cincinnati, we are proceeding to implement the recommendations that the 
Board made as a result of those discussions. 

On November 10, ocas provided to the working Group and SC&A our initial responses to 
the findings on Internal dosimetry and cate procedures, anticipating that they might 
be discussed at the November 16 working croup meeting. Because of tine constraints 
the Working Group did not get to them on November 16, and there has not yet been a 
discussion on them. 

Rather than review the recommendations from the external dosimetry procedure 
findings, as SC&A proposes. 1t might be preferable for OCAS to provide a status 
report on actions being taken In response to Board recommendations with respect to 
the external dosimetry procedures. 

stu 


Original Message 

From: Elliott, Larry J, 

sent: Tuesday, January 17, 2006 12:04 pm 

to: Wade, Lewis 

cc: Neton, Jim; Hinnefeld, Stuart L{ Sundin, Oavid S. 
subject: RE: Suggested SC&A agenda items 

Lew: 

I am concerned that the two SC&A proposals on the sec procedures are very 

K roblematic (Mauro is proposing that AHun make a presentation to the Board), i 
ope that we can at least indicate to the Board that we have not yet had time to 
evaluate these proposals, provide comments to scAa and the Board: and these should 
be subject to the 6-step process, i also wonder how these will intersect with the 
Melius thought paper on sufficient accuracy and as well on timely handling of sec 
E valuation Reports - seems to me the proposals augment and complicate the former and 
competes against the latter. 

I am also concerned with the review of the 4th set of DR reviews. There are three 
cases in that review that will need to be removed from SC&A's and the Board's review 
due to DOL recalling the cases for re-work of the dose reconstructions - thus they 
are not "final adjudicated claims". These three cases were Inappropriately 
completed using an overestimating approach with the Poc finding as compensable. 

This will be a public relations nightmare - we need to discuss ASAP. 

I have not heard frcxa stu yet but he may or may not have thoughts on the procedures 
review. 

Jim may or may not have heartburn over other items. He and stu should get to you 
ASAP If they have any comments. 

Lje. 

original Message 

From; wade, Lewis 
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RE Suggested SCA agenda itens.txt 
sent: Tuesday, January 17, 200b 10:52 am 
to; Elliott, Larry J.; Neten, Jin 
subject: FW: suggested SC&a agenda items 

Guys: 

Let me know if this causes you any gas. 

Lew 


original Message 

From: John Mauro [na11to:1mauroOscainc.coiii] 

Sent: Wednesday, January 11, 2006 3:39 PM 

to: Arjun Makhijani; Joe Fitzgerald: Kathy Behling: wade, Lewis 
subject: suggested sc&a agenda items 


Lew, 

AS a followup to our conversation regarding agenda items for the subcmai ttee and 
full Board meeting, the following presents ny understanding and some suggestions 
regarding sc&A's role In the agenda. 

1. Y-12 - Joe Fitgerald will be prepared to answer questions and/or give a 
presentation before the subcommittee and/or full Board regarding on the status of 
each item in the matrix, as recently discussed at the working group meeting. 

2. Rocky Flats Joe Fitzgerald will be prepared to give a brief overview of the 
matrix recently delivered to niosh and the Board regarding our findings pertaining 
to the Rocky Fiats site profile, we also recognize that a close-out process will be 
Initiated and SC&A will be prepared to participate 1n working group group meetings 
that will take place subsequent to the Board meeting. 

3. Hanford - A matrix summarizing the major issues resulting from our review 
of the Hanford site profile is being transmitted to niosh and the Board this week, 
joe Fitzgerald will be prepared to give a brief presentation on the issues. 

4 . With respect to the dose reconstruction audit reports, I discussed this 
matter with Hans and Kathy Behling, and we have the following suggestions: 

- Hans CM give a brief overview of the status of the 4 packages, in 
sumnary, the first set of 20 cases is complete and is on the NIOSH web site. 

For the second set of audits, Kathy Behling has already given a presentation to the 
Board, we have delivered a matrix to NIOSH and the Board and a working groiqj 
meeting was held regarding the matrix lor the second package. 

one action item SC&A had as a result or this process was to go back to the matrix 
for the second package and determine how many of the items can be closed out as a 
result of our review of the savannah River workbook. Kathy will resolve those issue 
and submit the revised matrix to the Board and NIOSH prior to the oieeting. 

Therefore, if niosh is in agreement and in a position to submit a written response 
to the findings, the Board can go through the formal closeout process for the second 
set of dose reconstruction audit reports, as summarized in the matrix. 

- with regard to the 3rd set of cases, we delivered our draft audit 
reports, and subsequently received several counents on the draft from the Board, we 
have responded to the comments, and recently submitted a revised audit report for 
the third set of audits. The matrix for the third set will be sent to the Board and 
niosh by the end of this week. 

we suggest that Kathy Behling give a brief presentation regarding the findings for 
the 3rd set, similar to the one she previously gave for the second set of cases. It 
would probably be appropriate to schedule a working group meeting to begin the 
issues resolution process for the finding identified in the matrix for the 3rd set 
of cases. 


- with regard to the 4th set of cases, Hans will be prepared to give a 
status report. The audit of most of the cases has been completed, but we are 

Page 2 
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RE suggested sca agenda itens.txt 

finding that some of the realistic dose reconstructions are auite complex. As you 
may recall, this is the first set of cases that include realistic dose 
reconstructions, and the Board may be interested In hearing how the audits of 
realistic dose reconstructions differ from the audits of the nrln/max dose 
reconstructions. 

5. with respect to the Task 3 procedures review, the matrix for the 
internal, external, and CAT! procedures have been delivered to NJOSH and the Board, 
working group meetings were held for external; but due to time constraints, we were 
not able to discuss issues pertaining to internal dosimetry and the catz interview 
process, we suggest that Hans give a brief update on «diere we are with regard to 
the closeout of the external dosimetry issues on the Task 3 matrix, i believe most 
of the external issues were thoroughly discussed and tentatively resolved during an 
earlier working group meeting, but we have not yet initiated a dialog on internal 
dose issues and the interview process, we can do that at this Board meeting, if 
NioSH concurs. 

6. with respect to Task S, SC&A recently delivered 2 reports to the Board; 
one is a review of niosh procedures for reviewing SEC petitions, and the other is a 
draft procedure for use by NIOSH and the Board to review SEC petitions, we suggest 
that Arjun give a presentation summarizing these two deliverables. 


Please let me know if my understanding of the agenda is correct and whether we 
should proceed with making the necessary preparations. 

Regards , 

Dohn 


NO virus found in this outgoing message, 
diecked by avc free Edition. 

version: /.I. 371 / virus Database: 267.14.17/227 * Release Date: 1/11/2006 
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F. .UMMS SENSCNWSHtm M.. MaconWt 



ONE HUNDRED NIFiTTH CONGRESS 

(Tonsrtss of the lEnited States 

Huusc orKcptiscntadoes 

COMMITTEE ON THE JUDICIARY 
2138 Rayburn Hoi^e Office Buildins 


Washimoton, DC 20616-6218 

(202) 226-3861 
riQp:/AvwwJioiiw.gmiudiei««v 



February 22, 2006 


Honorable Elaine L. Chao 
Secretary 

U.S. Department of Labor 
Frances Perkins Buildup 
200 Constitution Ave, NW 
Washington, DC 202 

Dear Secretary Chao: 

The Judiciary Committee has been reviewing the implementation of the Energy 
Employees Occr^ational Illness Compensation Program Act (EEOICPA) since it’s inception. 
The Subcommittee on Immigration, ^rder Security and Claims handles this issue as part of its 
jurisdiction regarding claims against the United States. 

The Subcommittee has recently been made aware of an OMB document ^4iich credits 
the DOL’s Employment Standards A^inistration (ESA) with ulentifying costs associated with 
tiie desi^iatioa of Special Exposure Cohorts (SECs). As you know, you presented the first check 
in the program yourself in Pa^ah, Kentucky to a memba of the Special Exposure Cohort at 
that site. The OMB document states: 

‘*Eneigy Employees Occupational Blness Compensation Pribram Act (EEOICPA) 
Part B. ESA* is to be commended for identifyii^ the potential for a large expansion of 
EEOICPA Part B benefits through the design^on of Special Exposure Cohorts (SEC). 
The Administration will convene a White House-led inteiageiicy work group including 
^ develop optiara_for a^inistrative procedures to c ontai n growtii in 
the cost of benefit provided by the program. Discussions are not limited to, but will 
involve, the following five optiom. 


‘ ESA is the Employment Standards Administration in DOL. The Office of 
Workers Compensation Programs (OWCP) is in the ESA. ESA Assistant Secretary is 
Victoria Lipnic. Director of the OWCP is Shelby Hallmark. 
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Honorable Elaine L. Chao 
February 22, 2006 
Page 2 


1 . Require Administration clearance of SEC determmation[s] ; 

2. Address any imbalance in membership of President's Advisory Board on 
Radiation and Woiicer Health; 

3. Require an expedited review by outside experts of SEC recommendations by 
NIOSH; 

4. Require NIOSH to apply “conflict of interest" rules and constraints to the 
Adv^ory Board’s contractor; and 

5. Require that NIOSH demonstrate that its site profiles and other dose 
recoDstructi(Mi guidance are balance[d]. 

In connections with our review, the Subcommittee seeks documents and communications 
(as defined in Attachment A) sent or received by ESA employees to any party inside or outside of 
the Department which; 

1 ) discuss or pertain to approvai of any particular SEC petitions by HHS, NIOSH <x 
the Advisory Board on Radiation a^ Worker Health, changes to the current 
methods for SEC approvals, evaluations or criticisms of SEC ^>iMOvals that have 
been made to date, or recommendations; 

2) discuss or pertain to the balance or imbalance in the membership of the Advisory 
Boanl on Radiation and Worker Health (‘^Boatd”), including mention of or 
evaluation of any past, current or prospective Board Members, or 
recommendations for changes to the Board,; 

3) discuss or pertain to an expedited review by outside experts of SEC 
recommendations by NIOSH; 

4) discuss or pertmn to conflicts of interest involving the Board’s audit contractm- or 
ai^ of tile audit contractor’s staff or associates, and ai^ “constraints" or conflict 
of interest policy which has or may be considered for application to the contractor; 

5) discuss or pertiun to the “balance” in NIOSH site profiles or dose reconstruction 
guidance. 

Please provide documents in chronological order for each question. Please provide these 
documents to the Committee within 7 days, os Subcommittee hearings 'mil be occurring in the 
coming weeks on this matter. Please contact Cindy Blackston at 22S-S727 if you have any 
questions about this request. 
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Subcommittee on Immigration, Border Security 
and Claims 


Attachment 


ATTACHMENTA 

DEFINITIONS FOR PURPOSES OF FEBRUARY 22, 2006 SUBCOMMITTEE REQUEST 
TO THE SECRETARY OF LABOR 


1 . The term “documenr any written, recorded, or graphic matter of any nature whosoever, 
regardless of how record^, and whether original or including, but not limited K>, 
the following; memoranda, reports, expense reports, b^ks, manuals, instructions, 
financial reports, woridng papers, record notes, letters, notices, confirmations, telegrams, 
receipts, appraisals, pamphlets, magazines, newspapers, prospectuses, inteioflice and 
intra office communications, electronic mail (e-mail), contracts, cables, notations of any 
type of conversation, telephcme call, meeting or other communication, bulletins, painted 
matter, computer printcHits, teletypes, invoices, transcripts, diaries, analyses, returns, 
summaries, minutes, bills, aoiounts, estimates, projections, comparisons, messages, 
correspondence, press releases, circulars, financial statements, reviews, opinions, offers, 
studies and investigations, questionnaires and surveys, and work sheets (and ail drafts, 
preliminary versions, alterations, modifications, revisions, changes, and ameadments of 
any of the foregoing, as well as any attachments or appendices thereto) and gra]^ or 
oral records or representations of any ki nd (including without limitatioti, photographs, 
charts, graphs, mioofiche, microfilm, videotape, recordings and motions pictures), and 
electronic, mechanical, and electric records or representatioiis of any kind (Eluding, 
without limitation, tapes, cassettes, disks, and recordii^) and otiier written, printed, 
typed, or other graphic or recorded matter of any kind or nature, however prc^uced or 
reproduced, and whether preserved in writit^, film, tape, disk, videotape or otherwise. A 
document bearing any notation not a part of the original text is to be considered a separate 
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document. A draft or Don-identical copy is a separate document within the meaning of 
this term. 

2. The term “communication" means each manner or means of disclosure or exchange of 
information, r^ardless of means utilized, v^ether oral, electronic, by document or 
otherwise, and whether face>to-&ce, in a meeting, by telephone, mail, telexes, 
discussions, releases, personal delivery, or otherwise 
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Honorable Michael Leavitt 
February 27, 2006 
Page 2 

Please provide all documents and communicati<ms created from November 1, 2004 to 
date relative to items 9> 1 7 from that letter. The definition of the term “document” and 
“communication” applicable to the Subcommittee’s information requests is included in the 
original request. Also attached is a list of information requested for the current review 
(Attachment B) that was not pertinent to the prior request. 

The Subcommittee requests receipt of this information not later than March 24, 20Q6, and 
welcomes receipt of individual documents and information as soon as they become available. 
Please contact Cindy Blackston at 202-225-5727 with any questions concerning this request. 
Thank you for your assistance. 





/JOHN N. HOSTETTLER 
' Chairman 

Subcommittee on Immigration, Border Security 
and Claims 


Cc : Honorable Julie E. Gerberding, Director 

Centers for Disease Control 
Honorable John Howard, MD, Director 
National Institute for Occupational Safety and Health 
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Lirt af To Date Undato for Informatioii Previouriv RcQutttcd and Recdved Novwbcr . 

2004 Informtion Iteqnert: 


1. Any and all documents and coniniuii)cation8(inchiding internal Department of Health and 

Htifium Services (‘liHS’’). Cotters for Disease Control CXDCr) aiKl Natkmal Instinjte for 
Occupational Safety and Health coowMinicatioiisX salt Ity aity HHS, CDC, or 

NIOSH ai^iloyee to ariy person ^ch discuss or pertain to ^ ttidh oxttract with Sanford 
Cohen and Assodates (“SCA**), the award of the audit contract, die award of task orders, 
expoidituresina^ tty the audit contracto', the perfonnanoeofdieaur&coittracttv, and die 
release of documents ^M^qtared by the audit coittr«ttor to the pubfic (h* Congress. 

2. Ai^ and all documents and communications (induding iittOTial HHS, CDC and NIOSH 
commumcatKMisX sent by ai^ HHS, CDC, or NI09I enqiloyee to ao^ person windi discuss 
or potain to the contract betwe^i CDC and Oak Rk^ Associated Umversities (ORATJ), 
bdudiog aU ccHitract Qiodificaticiiis. A cc^ of the cmitraOt and all contract modificatkMis. 

3. Any and all documents and cooununications ^ndudi^ internal HHS, CDC and NIOSH 
communicatioos), sent by any HHS, CDC, NIOSH eo^iloyee to aity person vAicb discuss 
or pCTtain to perfimnunce evaluations, award foe evduadofis, and award foes of ORAU. A 
copy of aO the p erf or mance evahiadons, award foe evaluations, atvl award foes. 

4. Ai^ and all documents and coniiTninications(indudtf% intanal HHS, CDC and NIOSH 
commumcadoas), sent by aity HHS, CDC, or NIOSH employee to aiiy poson wiadi discuss 
or pertain to all invoices and paymoits baied to ORAU. A copy oftfae invoices and 
payments issued. 

5. Ai^ and aU documents and communications (indudiiig intOTial HHS, CDC and NIOSH 
cwnmiini cations), scot by aiqr HHS, CDC, or NIOSH euqdoyee to aity parson whkh discuss 
or patain to the amounts authorized unda* the ORAU contract, amounts expended each 
year, and amounts of mndificatioo to that contract. A list of the amounts aittborized 
under the ORAU coittract, amounts espoided each year, and amounts of each modificadon. 

6. Any and all documents and connmiiucatioQS (indudii^ intanal HHS, CDC and NIOSH 
commumcadonsX seitt by any HHS. CDC, or NIOSH euqiloyee to ai^ person discuss 
or pertain to ORAU performance history. A list oftbe nuthb^ofconq^kted dose 
reconstructions per mcHtth completed by ORAU since cmitTact was awarded, number of ^ 
profilea completed by ORAU, and nundio’ of Special Cohort petition reviews. 

7. Any and all documotts and comimuiicatkMis On^xling internal HHS, CDC and NIOSH 
commuucaticxisX sett by aiqr HHS, CDC, (S' NIOSH oiqiktyee to ai^ person sdadi discuss 
or pmtain to all meetings hdd with woikers on site profiles. A list of all of those meetings 
by date and locatioa 
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ATTACHMENT A 


DEFINITIONS FOR PURPOSES OF FEBRUARY 24, 2006 SUBCOMMITTEE 
REQUEST TO THE SECRETARY OF HEALTH AND HUMAN SERVICES 


1 . The term *‘dcx:iiment” any written, recorded, or gr^hic m^ter of any nature 

whatsoever, regardless of how recorded, and whether original or copy, including, 
but not limited to, the following: memoranda, reports, expense reports, books, 
manuals, instructions, financial reports, working papers, record notes, letters, 
notices, confirmations, telegrams, receipts, appraisals, pamphlets, magazines, 
newspapers, prospecti^es, interoffice and intra office communications, electronic 

mail (e-mail), contracts, cables, notations of ai^ type of conversation, telephone 
call, meeting or cither communication, bulletins, printed matter, computer 
printouts, teletypes, invoices, transcripts, diaries, analyses, returns, summaries, 
minutes, bills, accounts, estimates, projections, comparisons, messages, 
correspondence, press releases, circulars, financial statemrats, reviews, opinions, 
offers, studies and investigations, questionnaires and surveys, and work, sheets 
(and all drafts, preliminary versions, alterations, modifications, revisions, changes, 
and amendments of any of the foregoing, as well as any attachments or appendices 
thereto) and graphic or oral records or representations of any kmd (including 
without limitation, photographs, charts, graphs, microfiche, microfilm, videotape, 
recordings and motions pictures), and electronic, mechanical, and electric records 
or representations of any kind (including, without limitation, tapes, cassettes, 
disks, and recordings) and other written, printed, typed, or other graphic or 
recorded matter of any kind or natuie, however produced or reproduced, and 
whether preserved in writing, film, tape, disk, videotape or otherwise- A 
document bearing any notation not a part of the origiiml text is to be considered a 
separate document. A draft or non-identical copy is a separate document within 
the meaning of this term. 

2. The term “communication” means each manner or means of disclosure or exchange of 

information, regardless of means utilized, whether oral, electronic, by document or otherwise, 
and whether face-to-face, in a meeting, by telephone, mail, telexes, discussions, releases, 
perscnal delivery, or otherwise 
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ATTACHMENT B 


DOCUMENTS, COMMUNICATIONS, AND INFORMATION FROM THE 
DEPARTMENT OF HEALTH AND HUMAN SERVICES, THE CENTERS FOR 
DISEASE CONTROL AND NIOSH PERTAINING TO THEIR ROLE AND THE ROLE 
OF THEIR CONTRACTORS IN IMPLEMENTING EEOICPA 

1 . Please provide the contract awarded to Battelle for dose reconstruction (including 
truest for proposal), award fee plans and determinationsNovember I, 2004, and 
oil related communications. Please indicate if there is a ceiling on this contract. 

2. Please provide ail documents and communications pertaining to conilict of 
interest involving the ORAU or Battelle team and subcontractors since November 
1, 2004, including: copies of each individual’s Individual Conflict of Interest 
Disclosure and Agreement; each contractor’s Corporate Conflict of Interest 
Disclosure and Agreement; evaluation of contractor conflicts of interest, and any 
changes to contractor conflict of interest plans or policies. 

3. Please provide a copy of the ORAU report (including all drafts) which identifies 
sites and classes of workers which could qualify for membership in the Special 
Exposure Cohort (SEC). NIOSH required such report be submitted by December 
3 1 , 2004. Please provide all communications pertaining to this report. 

4. Please provide all documents and communications between NIOSH and the 
Department of Labor, excluding individual case files, since November 1, 2004. 
Please provide curroit interagency agreement between NIOSH and DOL 
regarding EEOICPA. 

5. Please provide all documents and communications within the NIOSH Office of 
Compensation and Analysis Support, betv^en NIOSH ami 1X>L, NIOSH and 
ORAU, or between NIOSH and the White House Office of Presidential Personnel 
pertaining to appointments to the Advisory Board on Radiation and Worker 
Health since January 1 , 2003. 

6. Please provide all documents and communications involving Foxfire Scientific or 
IBM, including contracts, bid proposals, qualifications and list of key personnel. 
Please provide copies of task orders, invoices, and communications between 
NIOSH or the OiC>\U Team and Foxfire Scientific or lEM. 

7. Please provide progress reports regarding the completion of residual radiation and 
residual beryllium reports that were required in the FY 2005 Defense 
Authorization Act. Please provide copies of contracts for such report updates. 

8. Please provide all communications and documents pertaining to Congressicxial 
oversight or proposed legislation affecting EEOICPA since November 1, 2004. 

9. Please provide documents pertmning to the development of the Interim Final Rule 
regarding Special Exposure Cohorts. 

1 0. Please provide any documents and communications pertaining to any policy or 
legal analysis ofthe“passback” document from 0MB to the Department of Labor 
concerning SEC petition consideration and the creation of an intergency working 
group to coordinate efforts to contain costs associated with SEC petitions. 
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DOCUMENTS PERTAINING JQ THE ADVISORY BOARD ON RADIATION 
AND WORKER HEALTH f ABRWHl AND IT’S AUDIT CONTRACTOR. SANFORD 
COHEN & ASSOCIATES 

1 . Please provide the names and addresses of the three recently appointed members 
to the Advisory Board on Radiation and Worker Health, their Curriculum 
Vitae/Resume, their phone numbers and e>mail, their fmancial disclosure forms, 
their conflict of interest disclosures, and if applicable, their conflict of interest 
waiver letters. Please provide the current waiver letters and financial disclosures 
for the incumbent members of the Advisory Board (excluding those who ceased to 
serve as Board members after the January 26, 2006 Board meeting). 

2. Please provide a copy of all communications and documents pertaining to conflict 
of interest involving the audit contractor, SC&A since November 2004. Please 
provide copies ofNIOSH/CDC’s assessments of the audit contractor’s 
performance for 2004 and 2005. 13)Please provide the actual outlays for the 
Board and its audit contractor the actual outlays for the Advisory Board and its 
audit for FY 04 and FY 05. Please provide the projected budget for the Advisory 
Board and its audit contractor for F Y 06. 

3. Please provide a copy of all recommendations made by the Advisory Board on 
Radiation and Worker Health to the Secretary since November 1 , 2004, and the 
status of NIOSH implementation on each of these recommendations. 
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Mucb9.20M 


HononMt Oivid M. Wallur 
CompMlIfr Ccacn] 

\J,S. CovcraoMa AcMuouWiQ'Oflm: 

44lGSimt.NW 
V/HhinffUia, DC 20541 

DcsMr.WBlkcr; 

The JudMHy ConuBiKe iM (cvitwed Ok Ocacnl AcceumMI^ ORkO tpAO) 
Mnwy 10. 2005. ic^ Ehiaurr EMflOYBS OMPENS A110M AilMaditi ^ 

CsottancO Rcvkw Pncm^ M AddWMNi OvuRigtai Md Pteuii^ W«0d AM «M AMnq) 

Bawd isMwdBB lu SWMoqr lUiTomil)aititt<OA006-)7^ 

CAC^ r|hmI ftttrdhi tatpimcMaBon of Ok EaBigy Eatf4ayco QaciiiKihml EUnoi 

CeopouMion hogm Act <EE0ICBA) focwcd on the accoutfint. phMHdBC iIk Cm 

inde ^a dt iK t ia atoiniKcrim tfcc kwiH iwffotl toatnKi IwOk A4vi«(y8oai4cinlUdiaOdo 
and Wodier lloilth. tut did not addicn dK NttioMi hiKitiae (tar Oecupaiicinal Sifety ind 
HcakO's (KiOSi) tttfcsUtMdlty Iwgct ccwtncis Itar nAabM dote nooastnKtkm. 

CAO McmiAcd **CMdki ofrvkr'* involviag NIOSH Prognnmff baNrfrKim with dw 
work ^ the A Adfwy Board otd in MdLt ctMMclar. nd tMed lhal in re^oott tt GMKBW dboul 
the “AdepcndMoe ^cartain Meral oflioitlt.'' KHOSH KBovad eertain officWi. oad Ail had 
niki|Bied the actud and pensived conflkti of taKML 

GAO Boud Oni rCndlbilo b cMcaiial (0 Ihc mh «r*a Adviaoty Boari and <■ 
CBBBneaBr* However. the report coadafaM no iwotma>BwdBOcoafcf piriw^flffaaa"WiBflfel 
ofroka.” md only Mrtai. diK the D^ailBtai of HealA and Honan Servteet (W(B) itetdd be 
**diB|aiit to avoic^ acturi orpmeived eeolBeif cf ndea ei new rindhilmt m ecBatd na d fit 
cenainpoiiiiooa fPn^ Officer and Dcaifnaicd Federal Official] over ibe of the Adviaecy 
Board.'* Due loieceniaveBii. tl ^pcan <t ia n y a IndK nni etari of doe pto y ai ataBifeateai at 
d! levds may be neoeuaiy. 
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Hemnklc D>vid M. WilMr 
M»(^ 9 , 20 W 


Aa OfBw of l«l»>igema^ md BadjO (0MB) Pirttwct aww lo the Dl^<iMl><lB^ cf 
LabgtfDOtJwM ihccat^ectsfaMKdi l,2006,h«aria|OffcSitounMiiwnpahDmitwMcii. 
Boeder Sccudty. end Ckhas. Tbil docuBeM ouHfatec e pin lo pcatmiii Ifae gmett i» beneSb 
&p«i nrw Spruill Expoture Cohort de>»|rwtipn> b? “idniinutnttgei cIcenHioc'* heftn 

the HHS Se eiem y tm iMhc ■ decoioa. nd cilb Iv i Whhe Home ted hwnfeocjr talk feeea lo 
“MUtcH atiQ' imbalezica* hi dK Advtaoo' Boanfi nonbenUp. fci dtb eoaiwn. Ate e|ipMn » 
inietri e lUi in (he Advfmy B«eiA co Mpa a Moa agelMi epprevd nf ^end ExpeauR Colwite. 

OMB^DOL eptiow also Mude e pfaa (a a^oee "omntaH* « die Advmy Boarfi 
awHl coMiacioc. «lit^ DOL laeiiBed M, ta Mr vient ■ 'Mb doe njRwioas mat oa bdMif ^ 
dafaRMlapracee^Bfa. Otharahaeiaa anted diwNIOMteeaiawicwlMdabteebii'auw 
anaa hiil inirni ei npmi tir f rnflini Ar pn-i r nwirm nr in m ipin eai urt a d i n el n ii'rtalail. 
■id iM h Oder te a critical revfew 10 Mke plaoe liiip Ww reqdnd ^ Advi^ Beaid te itiA 
letoatetetihoee week teae beyond I ep i o a UL Tte ladil cmniam hat itein|e»r cqatBa at 
imenat rejviciiaiit. and k i> dK Boarl aoi the coai u a cl or. tritick derides on Kieatifk 
mooHDcnAatefB— to DOL*! cencerw mmu niqdacH. 

Aasartef Balaacr o> lk« Adviaary Baud asd tadepaadeaca ardHi Aada Caaltactar 

WtiUr kwfcioi ■ opciooa be aeijaM oaad lo pfcaau the iadOpendnice and ncdkiilnyof 
the AdviHfy Board and Ite auA eccNtaeter. Ac CenuBUtet ««utd he ntetested la GAO'S vion 
eai pcaiiUc eyiium: I) cootinai n p the actiOB Ukca b dw FY M Labt^ )#tB ApprofirialiiiBa Act 
(pi> I09>td9).dinci^qiaelfk fuoffifli bribe wnkofdKAth^cxyBDtedaAdktaaiBi 
conaaclor aad 3) amendaf EEOICP A to faKiode Contpaa ia An appoteaaMMK pfoecw far 
QMObenofttcAdviufyBaBd. TheCcaainieitqiateattpQrtOMffiaiick^dativcaad 
p^fcyoptioanriik!htriB inwc hilaaeehi |jm p w. ’ l^ kidBcwBfcialti|paoflka Adrieoiy 
Bowd and pwiww hidipendeanf ftoaa be a^ti^catite enacy er faai be progRta hektg 


Casta Aasaclaled widi Oak Wd y Assactetad UatearsMcs (OltAU) 


GAtn 


tiW; 


‘'Thefe » tnoOm coaneier -Oak RIdpe AMOciatad UnArcnjtks (ORAUVthMnbo plays 
an ii npott wt l lek in the Eacrey En^i^ees Oceapctionit nteaes CoaipcMaiiea PwyBw 
In Sepuiaher 3003. telOSH awarded a 5-year coonct to ORAU to si^poftNIOSlI in 
pofonniai its mpoesibnities Rteted le the pragfim, tueh ac developiiiB «ite pnriilcf Mid 
parferminB daae laoeoctiuetloB*. AhoatSra adWea MM ad^naily alloeatad te Ate 
coaaaei, bid due figHR had iacRaMd » over S200 aiBion ^ 201^* 
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Hoagnbb 0>vU M. WA«r 
»itech9^2006 

Pi«*3 

TlMl3inner«rNfOSM lenifMeAMireb I AMwwdMrMimeioi.Biadh^kMbMa 
Und l» luppen NlOSffi doM iNontinKteL 'neConKBtlMbaowttHi^lBkMAiniedic 
ewM for iripliat ef OKAlTt «Pca nd wlM MUfttati) mm will bt awociMd wlik ifet 
■dded Beotncr with Bailctk. PIcmc Rvfew the «o(d idmiatMrMivc eMM flar dMC wc c m awetiwi 
(binu Aiiributablc lo NIOSH. DOL, wd the Oepmmcai of Enofy (IX® wdn'iduftlty Md 
ndl«ciiv*ly <dmu^ June 200£). tod ccnpaic foow MMum w&b fot «bmm of taBeftn poid lo 

gUlniM*« trm Aug TBuMuli m sttoa gM«a« HCWHMCboflhcOK|ftUhlOCMC fa ■UtlllMlbktP 

■ddod woritBor inctuM in die orifinidioa|x^ih»Olt/U comet? HowaudioffoisbdM 
wiwincitMetoelihaiocdviyb^peddnUpMBtodiiifocKrwiwlfaPrBpeMW Howoweli 
is Mirfouiobk tv OKAU bMUity 10 neci dw dtM 4c)r oooqalMe MO dOM 

lomnttiMnkBB per week by July HOtOft yew dl coot bocMco c HMuclo ia wrf Ja d iidf 

WIM l> foe 6B0( per dove ncoaotractioo? tto <MtAU bod to ntrla* may of do rilt 
profiksf Hew nwA of <H(AU^ cool ftowdk it did to tHe profile iwWoM or Mhridad dm 
iceanttraetioB Rviikiot? Arc dw COOK «f nweria «nd fcniolon* demed ilbwiWr ceoto nder 
dtocaMnKt? 

yfeto i* Itie svenfo howijr me durged to foe gowfUKfli by MtAU. MJW jod Didc 
MoeUcr for dote Nconotruclon? Wbto it the ktowly role fowfcd for ORAU. MTV oMt Dade 
MocUcfi nior toaMgen7 Wbei if dw tvotoie bmn^ mo durffd to foe Govomrsi for 
individwit mlofomi Special Expootn CobM petitions? ?MtM have been foe coats for 
evaloaiiat each ^ectflc Speefo) Eapoauie Cofoon? Wbo res for utoim fitpended for cadi SEC 
evahatfont bilc*pinl.«ropcaeDdad7 VbatcritcriaUiiscdtodeeuiafociRHWM^fcagurces 
(hot wiB be aaaiped to cvaJaolc n iafoviduil SEC? 

WhMb lMht dcdfoC®»lfoaimd ftp ovaltabetti? Dees hBo nifl d re foe giiiBfrorJiail 
foe ^uMtf^ofthe site profiesaad dose aoetMSinKdonf? WbMperlbtMaaeeiatfofaltosOftAC 
leeelvcd. and BR focac waimted? Arc aamd fees nudvatbig foe cenBociec ID eoonri own 

odaqwaldyt fc wrA«M iitiiftintTl1h*TffiMrnii ifiaieaiiiii*niiTlirnil 

effective^ mvaged OltAiri gnwfo in n^tadiOices? Ifoei, cfofo were the taiarf? 

ORAU hu indicated Us die prafiki aia to be itvirwed and if tht prafili?i anfier bat 
COBfIicW of nUfesi (C0I)» as dsiuwd by a revised ORAU €01 policy, foe prt^ will be 
rewwtMd. Who is Mapoesible fiw theac costa? WIB ORAU cnifooi an award fee for foia wcffc? 

Ddayt le l>oac RecatMrOCtlM 

Five and a half yean sinet eeactnieiii NIOSH still Ims ever 7jD00 doK leeqnst n icUoBa to 
eon^deto. Woidd addidaaal doac se c on s irecioii md hcakb phyil ria i riprificanitf rathsH foe 
deU^tap>npktlD|tbebasdclo|ofclBtas? hnOSHhaasMadfoaaciiaJcasciqrafltBntfo 
pbyataistf and doac Mcaastnieton. Have foeytataastepaBaneicaBe foe pod ^doie 
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Honc u bte Dkvid M. Walker 
Matcli9.20M 


nxhKc <>c ctm erf'Ae pn^^^cK ihctt opiiofit avtBebte k'mosH ttoce (nHoaeal K 
incteMe Mm «niply? Wuhb HcMcen fer tn aib k rtMiy pcraliiMec Afck»i>i«ie atc le< ? 

ORAU CMfUd «( UtereW | 

11teORAUTc*a) bMMiBimuiafyaiUaMMealind proftc^oa^coAflicitofiMmK. For 
example. Bmdhe. «^ucli fuM fee tMlkitga dewBctry (fogrML It Hmfbrd, <Im had Its strfT kad 
dm dmlopBCM sf the NIOSH site proStei at Hanfiitl At Idlha Naiieiwl Labe, famr 
fbanegen ^ the hcaliti plij«ca pt^eiad Site Pidilae lor NIOSH, (vao rimqb o teait 
«m iadti^ifatel temd aa an expat wlacs defeating vwifcan' camgeaMtieB chfeBi fer a 
cotmetBr a that life. Al Kodty Flaya m w a ger of herfiipiiyeina i riiyn i paeyMaiWIOM'a 
^ profiiet. Twinkal Islbfinaiin if acthrdr iimdvcd in the evakiiiM of a ^Mcial 

ExpoiiM C^Mrt IktiiioB, «fekb indadca vaUdarion efreauhi wad k Ua gnvioua tMBifc. 

IWNIOSK diiwtor lerttficd oaMawfa lxitliaHt>ey«ei k v U Bp<iiga* i taM ef ttw i it T 
confKci of iotetm polio . b dM ORAU Team eoafUn of imneii po) teyihat kai bem la effect 
■itffkiciU K caavR tbm coaflkta or bia*ef do not taint the eiedtbiliiy md omN^ of die adenec 
pradueadiodaieTDoeeilhavcIoopbolct that oecdtobectoiedT llw ORAU oe NIOSH taken 
^iptoprialc nep* to validate ibe aocuney of individuaTi Conflict of loiereat Diieloaom 
S«Mciiicnia,pafticWarl)'<w>tbncp«t*(of«»i idvotvcmeoiia laigalMMkor die jdcniificatkiaof 
tboaeaiia wbereORAU TeamaMaikcD mt)' hcvccecnktaorinieicR? Was the ORAL’ dau 
baac’tvfakluwasraoiiradin betmtial cot pabeyeaer ertabltahedtcdcal wMbiadtvidhalar 
c u rpp wtt ecaikelt of ietenet? Has tib dM baie ever been uaed? If so. kac k been cAbetiw? 

Hat MtAU mMsgemcat overlooked eeaflieis of iaieMai ee faaapnsad te gaiibnee in a 
iwyiiatalfcwwJitto cv BdeCQIta»ictiene.Wkalii»otiva«dttdi(? MasWAUmanagEdOOl 
rtsoKiuiljt,orlniiiibbeeatRatcdaialewpri«ri9f Has NIOSH aaAtod fee OKAUTsanifcr 
ofganuafioaal ceprofesstenal cooflicts cf iwesesi at ecofltet offOka,aa jmvi o M i ^ ccm n il li ed? 
Heir cCfeOlve has NtOSH been io ovtrsedng ORALTb ntnatemae af itt cenflieb of kSBRsCl 

NIO«a Stair CesOkta of Iniacwa 

A mwbetpf the NIOSH p w^at ti stair io fee Office of Co uHxasatl oo and Aaalysta 
Support <OCAS> feimerly oMuiagcd health phyatca propams for die DOE and lb ceeinctots, and 
an itownvbwingandapp*oviBgdoMnconstneliont.aiiep>cifll«aand Speeiri Expoem CahoR 
Evaluatiom fee ihew tame skes. It ihena wriiicnCOlpolMy fer KIOSM fedeialsiBfl'wsiidBg 
in the OCAS pio^ani? Wba) docs it provide. » h a pubtk docunem, and bit adcqoalel)i 
monitored and enfereed? AmNIDSHsiafl'conflictaoriiiiaaipublicaliydiKlosed.aiid who ia 
feapoaaible tar dayw-dq' managrmcat oTNlOSH Kafr oeoflicb oT iaiarsK? 
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News Advisory * 

For immediate release Contact: JefFLungren/Teny Shawn 

June 14, 2006 202-225-2492 

Hostettler Statement on Subcommittee’s Oversight 
Efforts Regarding EEOICPA 

WASHINGTON, D.C. - Contrary to legislative intent, an internal Office of Manag«nent and 
Budg^ (0MB) memo sent to the Department of Labor (DOL) in late 2005 outlined five policy 
options to be developed by a “White House led interagency work group” to reduce tiie number of 
Special Exposure Cohorts (SECs) as a way to “contain the growth in benefits under the 
program.” 

House Judiciary hnmigration. Border Security and Claims Subcommittee ChaiiTnan John N. 
Hostettler (R-lhd.) made document requests to DOL and the D^artment of Health and Hmnan 
Services (HHS) over three months ago in order to review agency actions with regard to this 
“passback” memo and the Energy Employees Occupational Elness Compensation Program Act 
C^OICPA) program. Chairman Hostettler also planned to request that 0MB produce a witness 
to testify on the OMB plan at a congressional oversi^t hearing. Those attempts at performing 
oversight of the EEOICPA have been resisted and have added to the concern that the 
administratioD of the program may not be consistent with coi^rossional intent. 

On May 3 1 , 2006, OMB issued a letter to certain Members of Con^ss. It stated in relevant 
parts: 


“There will be no steps taken by the Administr^on to reduce the amount of SEC 
approvals in order to minimize benefit payments” ... the “Administration will work to 
ensure that scientific decisions and the law govern which workers receive ccKnpensation 
under this program and will not allow budgetary concerns to override those 
determinations” . . . ‘^e AdministraticHi will continue to meet the statukny requirement 
that the Advisory Board reflect a balance of scientific, medical and worker perspectives.” 

Chairman Hostettler stated, “While we appreciate that OMB has responded in a general way, the 
subst^cc of the Administration’s response is thin and lacks meaningful clarification or steps to 
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reverse actions already taken that coincide with the passback. Until significant steps are taken to 
clarify the Administration’s position, a cloud will remain over this program.” 

‘This Subcommittee tried for more than three months to reach an agreement with the 
Administration on providing a meaningful declaration by OMB which would reject each of the 
five options in its passback memo, but it ^ears that the Administration is imwilling, at this 
time, to r^udiate in its entirety the five passback options, or to take steps to restore the balance 
to the Advisory Board on Radiation and Worker Health,” added Chairman Hostettler. 


“1 had hoped to come to a satisfactory resolution of this controversy through negotiation. After 
three months, sadly that hope is all but gone. Absent an e}q)editious impmvement in cooperation 
by these agencies with the Subcommittee’s mission to reinstate the program’s integrity, 1 will be 
compelled to request that Chairman Sensenbrenner autiiorize subpooias to be issued to OMB for 
a witness to testifybefore the Subconunittee on the passback document, and to DOL and HHS 
for the documents in their possession pertinent to the Subcommittee's ovosight.” 

The May 3 1 letter to congressional offices from OMB leaves open the following passback issues: 


1) The only Admini^ration actions that could be potentially limited undra the tenns of the 
May 3 1 letter are decisions to block SECs bas^ purely on budgetary grtninds. This leaves 
the door open to other manipulations by OMB officials who may otherwise justify their 
actions. 


2) Members of the Advisory Board on Radiation and Worker Health, who are tasked with 
independent review of the basis for ^)proval of SECs, have been selectively removed by 
the White House without apparent cause and now only two of 1 1 members represent 
workers. No effort has been made to re-balance that advisory board consistent with tiie 
legal requirement for a balance of “scientific, medical and worker perspectives.” 

3) The letter does not reject the option for the OMB or DOL to commission additional 
scientific reviews beyond those reviews assigned by statute to the Advisory Board. 


4) The letter does not assure the independence and singular role of the Advisory ^ard and 

their audit contractor in reviewing and recommending ai^val or denial of Special 
Exposure Cohorts for groups of sick workers where radiation dose records are limited. 


While OMB's letter acknowledges the need for a “fair and open process,” it contains no specific 
measures to increase transparency so the public and tiie claimants are reassured. The toss of 
credibility in decision making must be addressed so that claimants are assured that secret 
processes are not in place that would lead to un&ir boiefit denials. 

“Claimants are expressing growing concern with not so much what was said in the letter, but 
with what was glaringly absent from it. Having been deceived by their government while 
working on national defense programs, these workers need much clearer asstuances that they will 
e well served by die government before they can once again place their trust in statements by the 
stration,” concluded Chairman Hostettler. 
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United States Government AccoimcabiUty Office 
Washington, DC 20R43 


September 26, 2006 

The Honorable John N. Hostettler 
Chairman 

Subcommittee on Emmigration, 

Border Security and Claims 
Committee on the Judiciary 
House of Representatives 

Subject: Contractor Costs in Energy Employees Program 
Dear Mr. Chairman: 

This letter confirms our commitment to study Subtitle B of the Energy Employees 
Occupational Illness Compensation Program Act based on your, letter to tlie 
Comptroller General. In our August 3, 2006, letter to you, we outlined our approach 
to designing the study. Based on that design and discussions with your staff on 
August 1, 2006, we will complete our work and i^ue a report to you by July 23, 2007. 
The enclosure to this letter sets forth the key ejects of ^e study, 

We look forward to working with you and your staff on this assignment Should you 
have any questions, please contact me on (202) 512-5988 or bertonid@gao.gov or, 
Andrew Sherrill, Assistant Director, on (202) 512-7252 or sherrilla@gao.gov . 

Sincerely, 

Daniel Bertoni, Director 
Education, Workforce, and 
Income Security Issues 
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Enclosure 

Terms of the Work 


Objectivea/Key Questions 

This review will examine various issues regarding the implementation of Subtitle B of 
the Energy Employees Occupational Illness Compensation Program Act Our key 
questions are as follows: 

1) What have been the total administrative costs incurred by the Department of 
Labor, National Institute for Occupational Safety and Health (NIOSH), and the 
Department of Energy, and total benefits paid out for Subtitle B dose reconstruction 
claims? 

2) What are the reasons for any increases in costs for NIOSH’s contractors — Oak 
Ridge Associated Universities (ORAU), Battelle, and their subcontractors — and how 
effectively has NIOSH managed contractor costs? 

3) What are the conflict of int«*est policies pertaining to Subtitle B for NIOSH and Its 
contractors — ORAU and Battelle — and to what extent have these organizations 
established procedures to ensure that the policies are adequate^ implemented? 

4) What roles do Labor and NIOSH pls^r in funding the work initiated by the Advisory 
Board on Radiation and Worker Health and conducted by the contractor assisting the 
Board (S. Cohen and Associates), and to wh^ extent, if at all, does Labor perform 
activities related to Subtitle B that have been tasked to other organizations by statute, 
regulation, or contract? 

r 

5) What procedures are in place to ensure the independence of the Advisoiy Board 
and the contractor assisting the Board, and what options could further strengthen 
their independence? 

Scope and Methodology 

To address question 1, we will obtain data on administrative costs and benefits paid 
out from Labor, NIOSH, and Energy from the beglnnii^ of fiscal year 2001 through 
June 2006, focusing on Subtitle B claims that require dose reconstruction. We will 
assess the relial^ty of these data for the purposes of our study. 


Pagel 
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To address question 2, we will interview agency and contractor officials, and analy.se 
the ORAU and Battelle contracts and modifications to identify cost increases and 
reasons tor the increases. In addition, we wiU assess how effectively NIOSH has 
overseen these contracts. To this end, we will aiialy 2 e key contractielated 
documents and exairune N10SH”8 internal control procedures and actions taken to 
monitor and manage these two contracts. Relevant criteria for our assessment are 
contained in sources such as the FhJeral Acquisition Regulation, Health and Human 
Service Prq/ect OfGcers’ Contraedng Handbook, and Standards for ZhtemaJ Control 
in the Federal Government Our work will address the various sub-questions in your 
request letter pertaining to qu^tion 2, on topics including 

• administrative costs per output (e.g., dose reconstruction, ate profile, and Special 
E:qK>sure Cohort petition evaluation), 

• hourly rates charged by various types of contractor staff, and 

• agency ratings of contractor performance and criteria for contractor award fees. 

Another aspect of our work related to question 2 will involve examining the actions 
NIOSH has taken to expedite the processing of claims that require dose 
reconstructions and what progress has been made. In particular, we will determine 
the extent to which NIOSH has used strategies to perform dose reconstructions more 
efficiently or obtain additional staff resources for performing dose reconstructions. 

To address question 3, we will examine conflict of interest policies pertaining to 
contractor and NIOSH staff who develop dose reconstructions or site profiles. 
Specifically, we will examine how the policies' provisions have changed over time. 

We vrill al^ examine the adequacy of NIOSH and contractor procedures and actions 
for implementing, monitoring, and enforcing these conflict of interest policies. Our 
work will involve reviewing minutes of relevant Advisory Board meetings, examining 
conflict of interest policies for similar compensation programs, and interviewing 
NIOSH, contracting officials, advocates, and subject matter experts. Given our broad 
focus on the adequacy of organizations’ internal controls, our work wiU not be 
designed to investigate the merits of specific allegations of conflicts of interest. 

To address question 4, we will review relevant documents and interview agency 
officials to establish Labor and NlOSH’s current roles in funding the work initiated by 
the Advisory Board and conducted by S. Cohen and Associates. To determine 
wheth^ Labor is performing activities that have been tasked to other organizations in 
its administration of Subtitle B, we will interview agency and other officials and 
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review pertinent documents, Including the extensive documentation and 
correspondence that Labor and NIOSH recently provided to the Subcommittee. 

Tb address question 5, we will examine the Advisoiy Board’s requirements, 
membership, and functions as specified in Executive Order 131 79 and Federal 
Advisory Committee ReguladoitA We will also r^ew how smilar federal advisory 
beards are structured, such as the advisoiy board created jointly by the Departments 
of Veterans Affairs and Defense to oversee dose reconstruction claims filed by 
veterans. To assist ub in identii^ing options for enhancing the independence of the 
Advisory Board and the contractor assisting the board, we will also interview 
members of the Advisory Board, advocates, and subject matter experts. We will ttien 
Identic key factors that should be considered in assessing these options and use 
these factors to identify tite pms and cons of the various cations. 

Our work will be done in accordance with Generally Acc^rted Government Auditing 
Standards. 

Product Type and Delivery Date 

We will provide this infonnation in one or nu>re written products to be issued by July 
23, 2007. We will obtain comments from the Departments of Labor, Health and 
Human Services, and Energy on a written draft of this produces) prior to issuance. 

Reporting on Job Statijs 

We will update your staff periodically as our work progresses. 


Pages 
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nopiimentM RTcerirted or Referenced in the Testimony of Richard Miller 
at ll/lS/06 Siibcomialttee Hearing 

1 ) Judidary Committee dotes of e-mails reviewed by J\idiciary Committee staff at the 
Departmeot of Labor (DOL) related to Special Exposure Cohorts (SEC) and 0MB 
Passback, including an e-mail prqiared on 10/5/05 by DOL staff which outlined the 5 
options t^ were included in the 0MB Passback, and an e-mail sent lO/S/OS by OMB 
ofBcial (MW) to SH and VL (Shelby Hailmaric and Assistant Secretary Victoria Lipnic). 
(8 pages) 

2) OMB Passback to the DOL for FY 07 Budget (1 page) 

3) Notes from DOL/HHS/DOE Deputy Secretary Conference Call of 7/2/2002 which 
discuss how NIOSH adopted provisions requested by the DOL to be included in the 
NIOSH proposed Special Ex]»sure CohcHt Rule. (3 pages) 

4) E-mail from Shelby Hallmark of 5/7/03 discussing DOL’s views urging that NIOSH limit 
cancers covered under the Spechd Exposure Cohort to as few as 1 cancer, instead of the 
22 cancers specified in the law. (2 pages) 

5) E-mail from Shelby Hallmark of 8^/05 <^)posing legislation introduced by Senators 
Clinton md Schumer (S.1506) setting new SEC criteria. (9 pages) 

6) E-mail from Shelby Hallmark of 6/1 8/04 urging DOL opposition to an amendment to the 
Defense Authorization Act which would designate the Iowa and Mallinckrodt facilities as 
part of the Special Exposure Cohort. (2 pages) 

7) E-mail from JeffNesvet of 4/6/05 urging that DOL “steer” a National Academy of 
Sciences review of the NIOSH program. Similar memo from Pete Turcic. (3 pages) 

8) Judiciary Committee notes of a Felmiary 2006 e- mail from Shelby Hallmaik to Melissa 
Bomberger at the OMB regarding his EEOICPA briefing paper, and his concern that 
NIOSH not “know where the verbiage came from.” (1 page) 

9) E-mail from LuAim Kressley, Chief of the DOL Final Adjudication Branch, of 1 1/21/05 
urging that claimants not be told that their case is being remanded to NIOSH because 
'‘they’re part of a management plan.” E-mail from Diane Case, DOL Health Physicist, to 
LuAnnKressley of 11/1 S/OS [locating that DOL is reviewing infrequently compensated 
cases which are compensable (>S0% POC) based on “increasing management concern.” 
(4 pages) 

1 0) E-mail fiom Larry Elliott (NIOSH) to Pete Tiucic (DOL) of 1 2/9/05 mgarding Agenda 
forjointNTOSH-DOLmeedngtobeheldon 1/4/06. Agenda item for meeting includes 
OMB “Passback R^kmi calling for WH Panel to discuss program/cost containment.” 



480 


O 


JaJici»rv Committee notes of e-mails reviewed at the Department of Labor 
related to Special Exposure Cohorto md the OMB rowaback 


(Notei words were abbreviated by the Judiciary Canmittee in the process of taking notes 
on the original e-mails; however, the words were not abbreviated in the eviginoL The Judiciary 
Committet was alhjwed to review 8 binders of (hcinnents at DOL, but was not allowed to obtain 
xerox copies oj the originals.) 


Fr: SH 
To:MK,KI 
1/31/05 5:37 PM 

Alta. To MOSH FR Not. Oq SECs 

Mala, Kris, et al. - as re<{ue8ted, we’ve sp^ sev hours pouring over KIOSH Fed Reg Notice, 
attemptii^ to devise ah lang diat might reduce the precedent’! impact of SEC approvals it rec’ » 
for Iowa Army AmmunM nn Plant and Malfinckrodt. 

As discussed, the rationale prov’d in docfor add’g 1949-1957 at Mallinckrodt is that, while 
NIOSH has all the data nee^ to reconstr doses during those years, pet’rs and others have cast 
doubt on the accurate of some of the e3q)os. Data and hence claimants would be skeptical about 
ai^ dose estimate remits. The rationale for makii^ the entire pmiod of work at lovnan SEC 
class is that while NIOSH has the data to do dose reconstructions, it bdievesh is cmistrained 
from doii^ so b/c the data is class'd and dose estimate assumptions could therefore not be frilly 
and transparently revealed to the claimant. 

W/ respect to Mallinckrodt, we have sugg’d revised lang (see attachment) that woidd simplify the 
eval and recommend a ain^ SEC class covering the years 1942-1948. SEC is justified in 
terms of the lack of data upon wfaidi to make credible dose reconstr’ ns at that »te based on the 
specific foct pattern there, and does not (as revised) open the door to direct ^>plication of the 
frndii^ to other sites. By adding the years 1946-48 to the eariier period, roug^ half of the 
claims DOL has rec’d fr^ Mallinckrodt emps or their survivors would be incl’d in the SEC 
ct^iort. 

However, the per 1949-1957 at Mallinckrodt ca’t, in our view, bejustfd for incra asan SEC. 
The NIOSH doc openly acknowledges that dose reconstructions can be done for that po-, and the 
only leason dted asserting that an SEC shld be ded’d is that claimants and advocates have 
allied that e^s/momtoring data is missing, inaccurate, or corrupted. As noted in our formal 
cts last week, that same all^’n has beoi made frsr virtually ev^ DOE tite, and in most cases has 
been acknovdedged to one d^ree or another, and NlOSH’s dose reconstr’n {^ocess was 
^lecifically des i gned to overcome those data weaknesses where postible. Therefi>re, the use of 
rationale for Mall’t will absotutdy imply its entbuaastic qjplicat’n all around the complex. 
Further, there is no baas in the statute or NIOSH rules to l^)p^ove an SEC ^I’n in 
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circumstances in which NIOSH has annonced that in CAN do dose reconstr'ns, ^cb it 
announces in the vcfy Notice at issue. (Note; NIOSH has conn’d several dozeai dose recon^’ns 
at Mall't, malring their recomm’n of SEC status for these years even more n^sterious.) 

For these compcllii^ reasons, and h/c we have no info whatever with which to constr an ah 
justf n for this pa*, we have revised the attached version of the notice to riiminate the extralegal 
and broadly applicable **credh)ility cloud” rationale, and thus to require that NIOSH DENY the 
SEC class peddon with re^>ect to enq^loyees who worited at Mall’t during 1949-57, but who had 
less than 250 days emplmt during the 1943-48 per. We recognize that tMs outcome will not be 
wUl-rec’^d by those w/ whom HHS ^)parentfy shared the draft Notice, but we know of no way to 
assert dial an SEC for these years is justf d, and the use of the proffered rationale would 
essentially dgnal acceptance of SECs at att DOE sites. As not^ the eaily years approval 
will resuh in about half the Mall "t claims bemg adjjudt'd under the SEC presumption, >^ich is an 
apprr^niate outcome given the deferring situations in terms of data availability (and. as we 
ui^entand it, real risk of ejqx^s) during the 2 diff time periods. 

Whh req>ect to the Iowa eval, we have bem unable to ID ai^ cl^ to the rationale for an SEC 
^pTOval that would limit its ^licabili^ to otha tites, or make it mart defentiUe. We 
considered hanging the rationale on a NIOSH r^ulatory provision tiiat allows SEC status to be 
decl’d if NIOSH is unable to obtain the data it need to conduct dose reconstr’ns in a timely 
fa^on. However, that provition is not ^jplicable here, since NIOSH freely admits that it has all 
the (presumably classf d) data needed to estimate doses. We have exhausted our knowledge of 
the issues at Iowa and can pres^ no alt or impr’d or narrowed rationale for an SEC ^proval 
that isn’t flatly contradiaed by NIOSH’s own admistions. Therefore, the attachmoit simply 
leaves the Iowa eval unchgd. 

If NIOSH and DOE have ai^ specific knowledge about the type of materials, and especially the 
degreean sen^vity ofthe classf n of data niirounding those materials, perhaps they could insert 
that specificity into the revised Notice and limit its precedent-setting impact, at least to the 5 or 6 
sites that p^fonned essratially similar woik - e.g., assembly and disassembly of wariieads. Ptease 
note, however that by atUiiig such qtedfic rationale, NIOSH would very cleariy be inviting SEC 
pet*ns from the obviousfy rimilar sites. And our exp^eoce with DOE complex is that fiinctions 
thA are thought to be s^egated in a few sites teid to have spread in a somewhat surprising 
manner, such that h can be expected that warhead work will ^ “discov’d” in mai^' places where 
it was not supposed to have happened. Finally, claimants an thdr reps will ass^ the argument 
thatdasufied data abounds in the DOE complmt, evenifthe dasafication issues at thdr own 
particular dte are difiereot and less dgnificam than at lowa-like sites. 

All that said, it reniaios our finn conviction that the “transparency” crberion adduced by NIOSH 
for acc^mng the SEC petition for Iowa is not ^>elled out or supported by the statute or thdr 
regs. Evmi if they could add more refined descriptirms of the type of cta^d info and the reason 
why it is eqtedally important that discussion abc^ dose M timario n involving that info be 
curtailed, tWe is no legal basis for the SEC q)proval of the Iowa class. Claimants whose cases 
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are subsequendy denied b/c the site has become an SEC via this process (i.e. thos with non>REC A 
cance-) viiii be able to sue to overtaim the SEC decision, whether the radoMle is couched in its 
current extremdy broad lang, or is circumsenbed as much as can be done given the pandiets betw 
several DOE ntes that did the same kind of work as Iowa. The NIOSH proposal for Iowa is not 
a good policy outcome. 

In sum, we found a partial compromise that broadens the Mall’t SEC to oicompass about half of 
that work force in a way that is defensible, but we were unable to find ai^ to narrow or 
strotgthra the Iowa eval. Since we were adred to improve the notice than simply reach a 
conqiletely opposite outcome, we left the Iowa portion unchgd. We continue to bdieve that it is 
neither legally sound nor supportable as policy. 

Let me know Ifweddd do more on this. Tbx,ah 


10/05/05 1;30PM 

FrPT 

To:SH 


Shelby, 

my recommend’s ft>r policy actiems. I talked to Lany Elliott. He was not sure what the 
Mall’t designation will say. Particular cote, John, Lew Wa^ and Diane Porter were at OCAS 
tod^. Lany ad^ed about refi’eshing the Board and IMane informed him thM it has been decided 
to make any chgs to the Board manbershq)! 


10/05/05 12:25 PM 
Fr:MW 

To: SH,VL, MW 
cc; PT, JN 

Tfax Shelby. We share concerns. 

Iftliere are any progranunadc reforms ~ leg., admin, r^’y, you oame h- that we could 
potential^ tee up for our policy offidals, we’re all ears. At this point nothing should be ruled out. 
These would be 0MB id^ not DOL kleas. 

My bosses typical^ e9q)ect the id of a probl^ to be accompanied by options to solve h. L^is 
solutions are not a 1" option, b/c they are hard to get enacted. 

MW 
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10/05/05 9AM 
Fr SH 

To: MW, VL, MW 
Cc:PT.JN 

FYI, AiMt>pos of our brief diacussicm about £E.. Costs, see the Cantwell news release and 
letter to NIOSH and the EE Advis. Bid. Chair attached. As I sugg’d, the criteria the Board has 
advanced (and NIOSH and HHS have mdorsed) for adding to the SEC for the I* 5 ^prv’d 
pet’fls are so fiiz^ and some cases so dearty related to pol. fx^ss.. they almost beg for this kmd 
of “me too” response. 

You’ll note that Cantwell is quoting from a report of the Bid’s (r^Oly NO^’s) support 
contractor SC&A, an outfit that has basically driven NIOSH toward more and more loprided and 
extreme exaggerations of dose on the gminds that ev^ decision poim must be as “claimant 
favorable” as concrivably posrible. The Bid has allow^ even encouraged SC&A to inirsuethis 
unbalanced course, and NIOSH has shown no willin^iess to stand up to it, and recently doesn’t 
even try to refute SC&A’s more outlandish assertions. This is ncA a slin>ery slope, it’s the e?q)ert 
downhill chute. 

SH 

NIOSH Dose Reconstr’n Policy Actions 

1 . Nat’l Acad of Sd Revw - The review of NIOSH site profiles procedures, and dose 
reconstructions conducted by SC&A thus that of the ^visoiy Board has not addressed 
the accuracy of the process concerning potmtial over estimation of exposures. The stand, 
for con^ is 50 potoitial over estimation of e^s’s. The standard for comp is 50% or 
more Prob of Caus (POC) at the 99% confidence levri, howevw, the Brd’s “audits” only 
look at potential und^ estimation. An independent review of the inoc^ is needed to 
determine if the NIOSH dose reconstrins are eitha- over or under compensatini^ 
deserving claimants. An esqiedHed review by a groiq) such as the NAS could accomphsh 
this if the review was structured to review tl^ resulting conqieisation results along with 
the dose reconstr’s. This review shld also fixus on the findiigs ami reconun's of SC&A 
and the Brd to dttermine if the recomm’s are resulting in either under or over comp. It 
hid also look at conformance w/ the statutory and reg’y req’s concerning accuracy and use 
of reasonable and plausible assumptions. 

2. Refresh the Advisory Bni(AB)- A# of the ABmemb^’ terms have expired. 

Replacmg these members could bring rignificantly more balaixe to the Bo^. 

3. Add Ex-offido Brd Membs - A # of gov agendes have a direct or indirect interest in the 
deliberatioiis of the AB and the impact h has on tiie resulting dose retmstr’s. Ai^ agency 
w/ responsibilities for rad’n safety and health can be rignificsntly impacted by the outcome 
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of tMs AB’s actions. These incl but are not limited to DO!U DOE, DOJ, NRC, Naval 
Nuclear Propulsion Prog, and VA. S^mficant benefit could come by having ex>officio 
members on the Board (they could be non-voting membas) fix>m several of these 


These SC&A and AB reviews xbxt are resulting in determ'ns that create add'l class 
deaignatioiis have significaiit and dire^ on DOJ in administering RECA and VA in 
adnonistering their conq> progs. Dose recoiutr’s are done by the Defease Threat 
Reduction Agency for th^ progs at the Nevada Test She and the Pacific Provii^ 
Grotmds. The Brd will review a petition for the Pacific Proving Grounds in the near 
fijture and th^ will also review NIOSH rite profile for the Nevada Test Site. 

4. Apply Conflict of InL Criteria to the Brd*i Contractor - MOSH contractors 
comlucting dose reconstr’ns working on she t»'ofiles have conflict of uttMeat tims. 

Dose reconstructionists are prcrfiilnted fi'om working on dose reconstructions at rites 
whoe they were prewosuty employed or where they did profissaional woiic and ctnild have 
a conflict interest. No such reqmt exists for SC&A and as a result, inds conductmg the 
reviews for the Brd are also involved in tort daims at the very rites they are 
reviewing the NIOSH resuhs. Since the SC&A contract is a NIOSH contract, NIOSH 
could place a prohibition on SC&A for involveaieat of SC&A employees in cases wfao’e 
they have such conflicts of interest. Add’Uy, NIOSH contract emps conducting dose 
reconst’n were req’d to file conflict of int stmts which v/ete and are public. A rimilar 
provision riiould also be ^lied to SC&A. 

5. Admin Review of New Oass Determinatioii - Early review of SEC class detenn’s and 
def 8 would be of significant boiefit. Recent derigoations were issued before tlwe was 
ai 9 review by DOL or 0MB. There have been significant probs encountered with the 
specific class def s that caused considerable probs in admin’g the new SEC and in the case 
of Oak Ridge Y-12, req’d the rignificant expanrion of die clasa due to vague defn of the 
class. This could have been mitigated had ^ adjudicators been given the opportunity to 
review the derignadon. The scope of c(w’d emps in the class could have bem def d in a 
way th^ limited ind’n to those ind who the eval and derig’n intended to cover. 

6. Strict Application of the Statutory Stands. Of Causation - NIOSH dose reconstr’ns 
are more freq’y sf^lying assumptirms that are systemadcally and dramatically mcrearing 
over estimations unde* the premise of “claimant fiiendly” assumptions or even for reasons 
of “calculadonal convenience. ” This is trending to ever increasing POCs. A strict ^iplictn 
of the stanl of causafion comp would have a dramatic impact. This impact could be 
significantly enhanced if the AB was also charged to not only look at tinder comp but also 
over comp b their ddiberatiom and recomms. 

10/06/05 5:24PM 

Fr: JN 
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To; SH 

Co; PT, RM» OP, ST, JC 

Attached ia redraft of Pete’s st^’s. Essentially 1 put a &cnt jnece on and then just re-arranged 
and edited Pete’s sugg’s. 1 thd leave tme out, about Ex-Offido membs, dnce 1 think that would 
req legis and also th^ would not have a vote and they probably wouldn’t have any effect on the 
ru^ to judgmrat advocates anyways. 1 think I incorporated all his other suggs. 

E^ncdis firm previous doc 

Energy Emps Occnpat’l Illness Comp Prog Act 

DOL has grown increasu^y concerned over HHS’s rapidly diminishing coordinatioa of activities 
and dedsion cooc^ning the Enmgy Ei!q)s Occupat’l Ilhiesa Coiiq> Prog Act (E£0ICPA(EE..)). 
Recent actions, paiticulaily those relxtii^ to addii^ add’l classes of eiiq}s the EE.. SEC, whidi 
grants those etiq)s EE.. baie£ts ifth^ have incurred ai^ of 22 cancos and have woiked in any 
SEC fhdlities atotal of 250 have the poteatkl to vastly increase the cost of the prog and 

decrease its sd HHS’s inability or unwUUi^iiess to reasonably construe the Cong critOTS 

for such add’s, particulady the reqmt dose reconstruction (estunating en^’s e}q>os. to rad’n 
at the fodlity) be mfeasd}le for the add'! class, ^>pear8 to be leading to an ali-encon^asang 
expansion of theSEC resulting in costs approaching $7biflion. 

DOL has attenqned to raise this issue and a # of others also threatening to result in an excessive, 
udustified and inequitable increase in clainis accepted und^ £E. w/ little success. At this pt it is 
dear that onfy iotervaition by the OMB is likely to stem this trend. 

DOL has a # of concrete sugg’s concening bow this might be accoll^)’d. 

• Clearance of SEC detenn*s by OMB - The single most efiecdve v/diy to prevent 
of billioDS of dollars U by req’g HHS to clear its detom’n to add add’l emps to the 
SEC w/ the OMB after an opportuni^ for int’d agendes such as DOL to conunmit 
on the analysis and the determin’a. I>OL has unsuccessfully requested an 
opportunity to reMew the HHS analysis and detonunation of SEC petitions. 

While recognizing that Cong has in^sed an unreasonably short dradline of 30 
days from receipt of the recomm’n of the AB on Rad’n and Work^ Health (AB) 
for HHS to ad, we still believe OMB clearance is crucial to prev enting 
admisdons to the wveral of the recrat SEC pedtions consider by the AB. DOL 
has also experienced problons in sev^ cases w/ the description of the class 
adopted by the Nal’l Inst for Occup'n Safety and Health (NIOSH). In view of the 

and costs of an over-expandve dePn, we augg that such detenu’s also be 
subject to OMB clearance. 

• Impsrtiiil Review-Ccmg intended AB provide impartial analysis of sci validity 
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aod qua] of dose reconstr’n efforts by NIOSH and of otho' matters related to rad'a 
and worker health and to make impartial reconun’s on add’s to the SEC. So fv 
AB has totally &iled to take a bal’d approach to examining NIOSH activities. 
Nearly have its membs have operated as unwavmng advocates of any action that 
would e^quuid ben^ts, while the re mainin g membs occassionally raise dissenting 
views but are unwillii^ to forceflilly advocate ai^ positions Hkely to disturb the 
claimant community. This unwilUi^ess to fiilfiO theb* responsibility by carefully 
examine issues such as whetho' the so-called ‘"claimant-fiiendly’’ devices 
increasing^ adopted by NIOSh are overestimating and over-compotsating 
glflimanta has be^ magpiified by NlOSH’s deddon to provide support 

for the AB through a contractor Sanford Cohen & Assodates (SC&A) ratbCT than 
through its own staff. SC&A has relentlessly pursued an agenda that q)pears to be 
designed to result in max pmts to claimants regardless of sdentific vahdity. DOL 
aigg’s the following in an to attempt to provide the u]q)artial review not currently 
beii^ undertaken. 

• Nat*l Acad of Sci Review - HHS previous^ indicated that h was 
coisidaing requesting a review of its dose reconstr’n prog by the Nat’l 
Acad of Sd (NAS). Our undo^tanding is that this idea has since been 
abandoned. We believe that tins would supply the land of outade eval’n 
not bdng provided by the AB and would serve as a val benchmark in 
assessing the activities of both the AB and of SC&Al 

• Refresh the AB- A# of the AB membs’ tennsbave ejqxred. Wewrere 
previoudy informed that a # of new monbs would be Xfore recoitly 
vre vrere infoimed that the AB would remain as currently constituted. We 
believe that replacing these membs could provide an opportunity to add 
Bid membs wining and able to advocate a sdonificaUy valid approach to 
carrying out NIOSH’s responsibilities under EE. 

• Appty Conflict of bt Crhcria to SC&A - NIOSH contractors conduct 
in dose reconstr’ns or working on tite profiles have contiict ofint. limsthat 
prohfoit th^ from woikmg on dose reconstr'ns at sites wh^ they were 
previously enqtloyed ot where they did prafesacaal work and could have a 
conf ofint. Tb^ are also req'd to file pub confrict of interest stmts. No 
such req’t has b^ biased on SC&A by NIOSH and as a result, inds 
ctmducting the reviews for the AB are also involved attempts by various 
indvs to sedic damages as a result of rad’n expos at the sites wh^e thor are 
reviewing the NIOSH results. This is an obvious and contiderable 
inceittive for those individuals to seek to magnify to the greatest extent 
postible rad’n e}qx)sare at those focilities. NIOSH should be req’d to 
inpose the same confiict of int provision it qjplies to hs other contractors 
on SC&S. 
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• Operational Concerns - In atidition to the other concerns expressed above, DOL 
has seious concerns about the opmtional conduct of dose reconstniction and of 
the creation of ate jKofiles (fiicility-specifie guidance docs detailing bow a dose 
reconstr’n ahld be peribrmed) by NIOSR To the extent that 0MB is in a position 
to review the con^ct of NIOSH, particularly its recent and increaamgly 
problematic use of assun^ons ab^ the amount of rad’n e?q)osure incurred by 
emps at cov’d &dlities that are syst^natically and dramatically increating over 
estimations under the premise of providing “claimant fiiendly” assumptions or fijr 
reasons of “calculation convenience,” this could prevent a substantial amount of 
ovacompensation of claimants and a substantial undemanii^ of the sd validity of 
the EE. Comp prog. 

As noted above absent a nugor chg of direction by HHS or substantial over^ht by 0MB, the 
EE.. Prog is rapidly beading in the direction of an expansion of ben^ts in an amoint orders of 
magnitiiHe beyond what Cong, at its most generous, ever conten^)lated when this prc^ was 
enacted. 
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NXOSH: 
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Notes for DOUHHS/DOE Deputy Secretary Conference Call 
July 2, 2002 

Coonllnation of EEOICPA activities with HHS/NIOSH continues to be excellent 
and very productive. The NIOSH regulations on Probability of Causation (POC) 
and Dose Reconstruction are fully implemented by both NIOSH and DOL. The 
first claHTi processed under these regulations for a claimant who worked at Oak 
Ridge Y12 Plant has received a Final Decision awarding benefits. This individual 
was Involved in a “criticality' accident receiving extremely high doses of radiation. 
Eleven additional dose reconstruction reports are under final processing by 
NIOSH and will be sent to DOL shortly. 

Coordination of activities with DOE has not been as smooth. While the utilization 
of the ORISE database has been very successful and contnuss to be improved, 
employment verification by DOE continues to be very problematic and in a 
number of situations appears to have deteriorated. 

Other activitiea with NIOSH involve the NIOSH Notice of Proposed Rulemaking 
(NPRM) on Guidelines for Additions to Special Exposure Cohorts (SEC) 
published on June 25, 2002. DOL reviewed this NPRM and appreciates the 
cooperation by NIOSH in addressing our concerns. The initial reaction to this 
NPRM appears to involve issues with which DOL concurs with the NIOSH 
approach. These are: 

• Stakeholders expressed concern regarding the methodology for 
determining the most radiogenic cancer to be used in determining 
whether to include a class of employees in the SEC. The approach 
taken by NIOSH in the NPRM was adopted in response to DOL 
suggestions in this area in order to more accurately reflect the actual 
possibility that members of the proposed class suffered cancers 
caused by their exposure to radiation. 

• Objections were raised that the NPRM process would be limited to 
facilities or classes of workers where NIOSH could not perform a dose 
reconstruction. 

• Concerns were expressed relating to the process for DOL adjudicating 
claims after a SEC was added. Stakeholders raised the possibility that 
DOL's SEC determination of claims of employees added to the SEC 
would be biased if DOL had previously rejected the claimant’s non- 
SEC cancer claim. DOL will attend the four proposed NIOSH public 
meetings to explain the NPRM to address the integration of the 
process into the DOL claims process. 

NOTE: Senator Harkin has vrritten to DOL (and perhaps HHS7) raising concerns 
regarding delays in implementing the dose reconstruction process. We were 
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advised this vi/eek that NIOSH now believes its contract for mass processing of 
dose reconstructions - to address the more than 5000 cases DOL has already 
referred to NIOSH for this process and the tiiousands more expected - will not 
be let until late August. Given a built-in 90 transition/start-up period, this means 
that a significant number of dose reconstnjctions will not begin to flow back to 
001. until December at the earliest. 

The DOE Employment Verification process continues to be problematic. An 
interagency records working group has been actively working for several months, 
however DOE’s response to DOL's concerns has consisted primarily of 
responding to problems that arise from unilateral process changes at the DOE 
Records Centers, [rhess process changes cause significant delays and 
quality problems in the employment verification process, which could have 
been averted If DOE had coordinated operational changes with DOL prior 
to Implementation by the DOE Records Center. These problems often arise 
after Impiemwitation of Directives Issued by DOE Office of Workers 
Advocacy.] ITiese on-going record issues IrKlude; 

• Timeliness of DOE responses to employment verification requests has 
not knproved and in many instances has deteriorated. The only 
exceptions are cases where tire ORISE database is sufficient to veri^ 
employment. 

• A number of DOE Records Centers have become extremely lax and 
inconsistent in die extent of their record searches resulting in very 
serious problems with die quality of the DOE verification. 

• Some Records Centers are rsquliing DOL to provide them with 
a contract number for subcontractors before they will search the 
records, even though the subcontract was a DOE contract. 

• Some Centers will only search by employee SSN even though 
the necessary records may be included in records that are hied 
by date or by employee name, pills issue was raised to the 
working group with the DOE resolution being that they will 
address this type of situation on a case by cass basis when 
DOL finds out that the Center is using a process such as 
this.] 

• Some Centers are merely scanning hundreds of pages of 
records - most of which are not emplo^mient records - and then 
sending them to DOL on a CD with no verification, or 
explanation. 

• The Oak Ridge Records Center recently had over 500 
employment verification requests pending for over 60 days. 
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Ouling the May 31** conference call preparing for the June 
public hearing in Oak Ridge, the DOE Records manager 
reported that about 500 verifications were sent to the District 
Office pre^rious evening. We modified our presentation 
based on this information. We have not yet received these 
verifications. 


In early March 2002, it was agreed in a Deputy Secretaries conference call 
discussion about records problems that DDL DisMct Directors and staff should 
meet VMth the individual DOE Records Centers to establish an efficient and 
effective process for the individual situations. The Office of Worker Advocacy 
was assigned responsibility to make arrangements for such visits - DOL has 
requested the statue of these arrangements on a weekly basis. The first such 
visit was recently set up, but then cancelled by DOL because the primary DOE 
records contact person was not going to be available for the meeting. 

. • The FY 2003 Defense Authorization bill passed the Senate without any 

EEOICPA amendments. A number of amendments were discussed with DOL 
that caused serious concern, including a proposal to n>ove all or part of tee 
state workers’ compensation assistance program for other occupational 
diseases from DOE to DOL. Apparently, a decision was made by interested 
members of tee Senate to postpone any further amendments, but to hold 
hearings in the very near future on various EEOICPA issues. 
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^ Reinhalter, Mark A - ESA 

} From; Hallmerk, Shelby - ESA 

Sent Wednesday, May 07, 2003 4:1 1 PM 

To: Turdc, Petar • ESA; Nasvet, Jaffmy L • ESA 

Ce: Mosier, Roberta -ESA; Relnhaltar. Mark A -ESA 

Subject; RE: Notes Form NIOSHAdvieory Board Telephone Meeting on May 1, 2003 


That could be true If they're holding a piMic hearing aimed at gathering input, but the deliberations of the Board 
require some management If they're not to be left with a tait accompli - otherivlce Rick Miller is effect running 
things without opposition. 

— Original Message — 

From: Turdc, Peter • SA 

Sent! Wednesday, May 07, 2003 3:35 PM 

To: Nesvet, Jeffrey I - ESA; Hdimaric, Shelby - ESA; Kotsch, Jeffrey - ESA 
Oci Mosier, Roberta - ESA; Reinhalter, Mark A - ESA 

Subjo^ RE: Notes Form NIOSH AcMsory Board Telephone Fteetbig on May 1, 2003 
Importance: High 

That was weH understood. NIOSH was very low keyed on the whole thing - they didn't defend the 
position. I think NIOSH feels that they can ordy Rsten and cannot appear to defend the policy choice In a 
proposed rule. 
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— Original Message — 

From: Nesvet; Jdfrey L - ESA 

Sant: Wednesday, May 07, 2003 2:57 PM 

To: Turdc, Peter • ESA; Hallmark, Shelby - ESA; Kotsch, Jeffrey • ESA 
Oc Mosier, Roberta - ESA; ReinhaHsr, Mark A - ESA 

Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003 

Did anybocfy from NiOSH explain the somewh^ quirky way that this would work, i.e. that they 
vrere not (and could not since it is established by the Act) iimidng the cancers for which any SEC 
class member couW be compensated, but only providing that you have to have a speclflo cancer 
to be induded in the dess. 

Since you can only coflect one $1 50k payment that might not be a significant point if you are 
already in because the one cancer was listed (though it makes medical payments for any other 
listed cancer simple to pay). The rule doss not require that tha cancar you are required to have 
be a listed cancer. Tou could, however, have a class requiring a non-llstod cancer, of course you 
would have to have a listed cancer as well to get coverage through the SEC. 

Originaiiy, we comn«nted on their draft language by noting we did not think thet a one cancer 
dm was prohibited by the Act which was what the draft said. They later daddad that it made 
sdentffic sense since different exposures triggered different cancers. Are they backino off that 
position? ^ 

Original Message 

From: Turdc, Peter - ESA 

Sent: W^nesday, May 07, 2003 2:08 PM 

To: Hallmark, Shelby - ESA; Kotsch, Jef^ • 

Cc Turdc, Peter - ESA; Mosier, Roberta - ESA; Nesvet, Jeffrey L - ESA 
Subject: RE: Notes Form NIOSH Advisory Board Telephone Meeting on May 1, 2003 
Importance: High 


05/07/2003 
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What I got from the discusalon was that the Boanil, deeded th^ issue solety on tfie issue 
being equitable. The advocates made the pitch that the intent of Congress was to 
have a uniform and equit^le program and no one countered that the limitation of 
cancers to only those that could reasonably come from the specific situatton, I.e. lung 
cancer when the risk was limited to Inheiatten. is in fact the uniform and equRaUe 
approach. 

— Original M es sa g e — 

From: Haftnarlt, Shelby • ESA 

Sent Wednesday, May 07, 2003 1:58 PM 

To: Kotsdi, Jeffrey - ESA 

Cc: turdc pete; mosler roberta; nesvet jeff 

Subject: RE: Notes Form NIOSH ArMsory Board Tel^^Mne Meeting on Nay 1, 
2003 

DW NIOSH not do any selling on this? I know the Millers and worker advocates 
walled about but th^'s sdsnbfic reason for limiting the cancers, I was 
told, and surely some of the Board would have been supportive of that Afiowing 
the Board to go so strongly against this makes for a ste^ dimb in tee final nJs. 

— Original Message — 

From: Kotsdi, Jeffrey - ESA 

Send Wednesday, May 07, 2003 1:47 PM 

To: Hallmark, Shelby - ESA 

Subject: RE: Notes Form NIOSH Advtsory Board Telephone Meeting on 
May 1, 2003 

Shelby, the vote on tea 22 cancers was totally in favor of defedng the 
language, except for an abstention by VWinda Munn. The Board’s 
comments, alorig with alt of the other public comments received. wiN be 
posted on the NIOSH-OCAS website; probebly in the next two weeks. 

Jeff 


Original Message 

From: Halmark, Shelby • ESA 

Sent: Wednesday, May 07, 2003 1:41 PM 

To: Kotedi, Jeffrey • E^ Turdc, Peter - ESA; Mosler, Roberta • 

ESA; LeRon, Rachel -ESA 

Cc: Hallmark, Shdby - ESA; ReinhaMer, Mark A - ESA; Rose 
Toufexis 

Subject*. RE: Notes Form NIOSH Advisory Board Telephone 
Meeting on May 1, 2003 

Jeff, was tee Board's vote on tee issue of less than 22 cancers 
recorded - teat is, do you know how many and who voted which 
way? Will we be able to see the actual comment the Board 
submite? 


Original Message 

From: Kotsdi, Jeffrey - ESA 

Sent! Tuesday, May 06, 2003 7:40 AM 

To: Pete Turdc; Roberta Hosier; Rachel Letton 

Cc: Shdby Hallmark; Mark Reinhalter; Rose Toufexis 

Subject: Notes Form NIOSH Advisory Board Telephone Meeting 

on May 1, 2003 

Attached are tee brief notes from the NIOSH Advisory Board's 
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— Original Message — 

From: Halmark, Shelby - ESA 

Sent: Tuescby, August 02, 2005 12:02 PM 

To: Dugas, Peter - OQA 

Cc: Upnic, Victoria; Wilson, Marie - ESA 

SubJ^ FW: Spedal expsoure cohort bill introduced 7/27 

Peter - can you contact your counterpart at HHS and see what if anything they plan to 
say about this bill? Clearly this is squarely in their baRpark, and they should take the 
lead, but as Jeff notes below, there’s no history of them being willing to step to the plate. 

DOL shouldn't have to be the flak-catcher on this, but if nobody else is This would be 

a massive SEC expansion. Hopefully it has no chance of moving, but given the recent 
Senators’ letter and other wacky happenir>gs, I'm not sure we can afford to simply ignore 
it. Thanks, sh 

Original Message 

From: Nesvet, Jeffrey L - ESA 

Sent: Monday, August 01, 2005 11:04 AM 

To; Haflmark, Shelby - ESA; Turdc, Peter ■ ESA; Hosier, Roberta ■ ESA; Dugas, Peter - 
GOA 

Cc: Pannocchia, Orlando: Turley, Sheldon G ■ ESA 
Subject: FW; Spedal expsoure cohort bill intrtxluced 7/27 

This bit would really open the floodgates for the SEC. I am not quite sure how to read 
the last pari '(B)' of section 2 but the bill seems to lower the SEC bar enormously by 
letting in faedtties based on radiation and lack of monitoring of a majority of workers. 

Hard to imagine how many tocRities svould qualify including just about every AWE I bet 

Requiring HHS to amend the SEC regs arid to provide a list of facilities that will qu€ilify for 
the SEC in 90 days is also a nice touch. 

From the tenor of Larry's email I do not detect much confidence that HHS will step up to 
the plate. 

JEFFREY L. NESVET 

Associate Solicitor for Federal Employees’ 
and Energy Workers' Compensation 
Office of the Solicitor 
United States Department of Labor 
ZOO Constitution Avenue, N.W., Room S-4325 
Washington, D.C. 20210 
(202) 693-5320 693-5360 (fax) 

This message may contain infonnation that is privileged or otherwise exempt h-otn 
disclosure under applicable law. Do not disclose witiiout consulting the Office of the 
Solicitor. Ifyou think you received this e-mail in error, please notify the sender 
immediately. 

-—Original Messaga 

From: Elliot^ Larry 3. [mailto:l3eliS>alc.gov] 

Sent: Monday, August 01, 2005 10:15 AM 
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To: Turdc, Peter - ESA; Mosler, Roberta ■ ESA; Nesvet, Jeffrey L - ESA 
Subject: FW: Spedai expsoure a^>ort bill introduced 7/27 

FYi, see below. Will DOL be commenting on this? Will DOL encourage HHS to 
comment? 

— Oighal Message 

Froms Chang, Chia-Chia 

Sent: Monday, August 01, 2005 9:56 AM 

To: Brand, Artsttoe M.; Howard, John; Porter, Diane; Wade, Lewis; Durst, Kelley; Hearl, 
Frank J.; Eliott, Larry J.; Homoki-TTtus, Zeda (Uz) E.; Katz, Ted 
Cc: Bro^m, Jason E. 

Subject: RE: Special expsoure cohort bill introduced 7/27 

Here is the text of the bill. Haven't seen the House bill, but 
if II probably be identical. 


BILL TEXT 
S 1506 

VERSION; INTRODUCED IN SENATE 
July 27. 2005 


I09th CONGRESS 
1st Session 


S. 1506 

To amend the Enei^ Employees Occupational Illness 
Compensation Program Act of 2000 to include certain former 
nuclear weapons program wodten in the Special Exposure Cohort 
under the erurgy employees occupational illness compensation 
program. 

IN THE SENATE OF THE UNITED 
STATES 


JULY 27. 2005 
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Mrs. CLINTON (for herself and Mr. SCHUMER) introduced the 
following bill; was read twice and referred to the Committee 

on Healthy Education, Labor, and Pensions 


A BILL 


c, 


To amend the Energy Employees Occupational Illness 
Compensation Prograin Act of 2000 to include certain former 
nuclear weapons program workera in the Special Exposure Cohort 
under the energy employees occupational illness compensation 
program. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

SECTION 1. FINDINGS. 

Congress finds that — 

(1 ) employees woticing on Cold War-era nuclear weapons were employed in 
hundreds of fecilities owned by the Federal Government and private sector producing 
and processing radioactive materials for use in the nuclear we^ns program of the 
United States beginning in the mid-1 940*s; 


(2) those atomic workers helped to build the nuclear arsenal that served as a 
deterrent to the Soviet Union during the Cold War, but many paid a high price in 
terms of their health; 


(3) during the Cold War, many atomic workers were exposed to radiation and 
placed in harm's way by the DeparUnent of Energy and contractors, subcontractors, 
and vendors of the Dqjartment — 


(A) without the knowledge and consent of the workers; 


(B) without adequate radiation monitoring; and 


(C) without nKcssary protections from internal or external occupational 
radiation exposures; 

/■ 
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(4) due to the inequities posed by the factors described in paragraph (3) and the 
resulting potential hann. Congress legislatively designated classes of Cold War-era 
workers at the Paducah, Kentucky, Portsmouth, Ohio, Oak Ri<^e K-2S, and the 
Amchitka Island test sites as membos of the Special Exposure Cohort under the 
Eneigy Employees Occupational Illness Compensation Program Act of 2000 (42 
U.S.C. 7384 et seq.); 


(5XA) the contribution of the State of New York to the security of the United 
States throughout the Cold War was very significant; and 


(B) New York is borne to 36 former atomic weapons employer ^cilities and sites 
of the Department of Energy that produced and processed radioactive materials, 
carried out classified research, operated nuclear reactors, and processed high level 
nuclear waste, 14 of which are located in the western region ofNew York; 


(6) research by the Department of Energy, the National Institute for Occupational 
Safety and Health, the Advisory Board oa Radiation and Worker Health, and 
cor^ressionaJ committees indicates diat — 


(A) workers at certain facilities were not adequately monitored for internal or 
external exposures to ionizing radiation to which the workers were exposed during 
the 1940’s to 1960*8; and 


(B) at other facilities, records were not maintained, are not reliable, or fail to 
measure the radioactive isotopes to which woikers were exposed; 


(7) at Bethlehem Steel in Lackawanna, New York, an atomic weapons employer 
facility (as defined in section 3621 of the Energy Employees (Xcupational Illness 
Compensatimi Program Act of 2000 (42 U.S.C. 7384/)), no personal radiation 
dosimetry monhoring records are available; 


(8) if it is determined that it is not feasible to estimate radiation dose with 
sufticient accuracy and there is a reasonable likelihood that a class of workers may 
have been endangered, the Secretary of Health and Human Services is authorized, 
after receiving advice from the Advisory Board on Radiation and Worker Health, to 
designate additional classes of workers as members of the Special Exposure Cohort 
under section 3626 of the Energy Employees Occupational Illness Compensation 
Program Act of 2000 (42 U.S.C. 7384q); 

(9) the Secretary of Health and Human Services promulgated regulations on May 
28, 2004, to establish procedures for classes of individuals to petition for membership 



498 


in the Specie Exposwe Cohort; 


(10) section 3626(b) of the Energy Employees Occupational Illness 
Compensation Program Act of 2000 (42 U.S.C. 7384q(b)) provides for the 
designation of an additional class of employees in the Special Exposure Cohort if it is 
not feasible to estimate with sufficient accuracy the radiation dose that the class 
received and there is a reasonable likelihood that the radiation dose may have 
endangered the health of members of the class; and 


(1 1) legislation is needed to provide additional parameters to the Secretary of 
Health and Human Services and the Advisory Board on Radiation and Worker Health 
for evaluating petitions for the Special Exposure Cohort in cases in which there is 
limited or nonexistent individual radiation exposure monitoring or an absence of 
records. 

SEC. 2. ADDITION OF CLASSES OF FORMER NUCLEAR 
WEAPONS PROGRAM WORKERS IN THE SPECIAL 
EXPOSURE COHORT UNDER ENERGY EMPLOYEES 
OCCUPATIONAL ILLNESS COMPENSATION 
PROGRAM. 

Section 3626(b) of the Energy Employees Occupational Illness 
Compensation Program Act of 2000 (42 U.S.C. 7384q(b)) is 
amended — 


(1) by inserting “(A)” after “(ly'; 


(2) by redesignating paragraph (2) as subparagraph (B); 


(3) by striking the period at the end and inserting or”; ^ 


(4) by adding at the rad the following: 


“(2)(A) sidigect to subparagr^h (B). in the case of a class of employees 
employed at an atomic weapons employer facility or a Department of ^ergy facility 
during a period (in the aggregate) of at least 250 days (or a shorter duration connected 
to discrete events, as determined by the Secretary) during which — 


“(i) Oie employees in the class had the potential for exposure to occupational 
ionizing radiation from production or processing materials related to atomic 
we^ns, or engaged in research, development, testing, assembly, disassemUy, 



decontamination, decommissionii^, or waste management, or work related to such 
activities; and 


*'(iiXI) fewer than SO percent of the employees in the class were indlviduaily 
monitored on a regular basis (using reliable methods and procedures) under a 
formal health physics program for exposure to internal and external ionizing 
radiation for the types of radiation and ^cific radioactive isotopes to which the 
employees bad die potential for expc^ure during the p^od when the employees 
were exposed; 


‘XH) individual internal and external exposure records for the types of 
radiation and specific radioactive isotopes to which the employees in the class 
were potentially exposed at the facility during the period when the employees 
were exposed are nonexistent or are not available; or 


“(in) to the extent that a portion of individual internal or external records are 
available for the period from the facility, individual radiation doses cannot be 
reliably determined for greater than U'i of the employees in the class using the 
individual internal and external monitoring records fixim the facility; and 


“(B) in the case of a class of employees employed at a facility for which the 
National Institute for Occupational Safety and Health has updated the report and 
made the detennination described in section 3 169(bX4) of the Ronald W. Reagan 
National Defense Authorization Act for Fiscal Year 2005 (Public Law 108-375; 42 
U.S.C. 7384 note) during a period determined under the report, during which (as 
determined by the Secretary) the employees at the facility met the criteria described 
in clauses (i) and (ii) of subparagraph (A).”. 

SEC. 3. REGULATIONS. 

(a) In General. — Not later than 90 days after the date of 
enactment of this Act, the Secretary of Health and Human Services 
shall modiQr the regulations and procedures of the Secretary 
relating to die Special Exposure Cohort under the Energy 
Employees Occiqiational Illness Compensation Program Act of 
2000 (42 U.3.C. 7384 et seq.) to confoim the regulations and 
procedures to s^ition 3626(bX2) of the Energy Employees 
Occupational Illness Compensation Program Act of 2000 (as 
amended by section 2). 

(b) Bethlehem Steel Site. — 


(1) INITIATION OF PETITION. — Not later than 90 days after the date of 
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enactment of this Act, Ae Secretary of Heal^ and Human Services shall initiate a 
petition to include woriters employed at the Bethlehem Steel site in I^kawamu), 
New York as a class to be included in the Special Exposure Cohort in accordance 
with section 3626(bK2) of the Energy Employees Occupational Illness Compensation 
Program Act of 2000 (as amended by section 2). 


(2) EVALUATION. — The evaluation of the petition shall be conducted in 
accordance with section 3626 of the Energy Employees Occupational Illness 
Compensation Program Act of 2000 (42 U.S.C. 7384q). 

(c) Report. — Not later than 90 days aRet the date of enactment 
of tl^ Act, the Secretary of Health and Human Services shall 
submit to Congress a report that identifies the fecilities, classes, 
and the number of claimants in each class who meet the criteria 
established under section 3626(bX2) of the Energy Employees 
Occupational Illness Compensation Program Act of 2000 (as 
amended by section 2) for membership in the Special Exposure 
Cohort. 


Source; Government Print^ Office 
From CQ Bill Tert Service 

Providing governmenl documents on demand, in context 
02005 Concessional Quarterly Inc. All Rights Reserved. 


Rt>m: Brand, Arstlce M. 

Sent: Wednesday, July 27, 2005 2:08 PM 

To: Howard, John; Porter, Diane; Wade, Lewis; Durst, Kelley; Heart, Frank J.; Chang, 
Chla-Chia; Elliott, Larry J.j Homokl-Trtus, Zeda (Uz) E.; Katz, Ted 
Cc: Broehm, Jason E. 

Subject FW: Spedal expsoive cohort bill introduced 7/27 
FYl... 

CHnton press release: 

httD://clinton.senate.oov/news/statements/deiails.cfni?id=241555&& 

July 27, 2005 

Senators Clinton, Schumer and Representatives Reynolds, Slaughter, Higgins 
Introduce Legislation To Compensate Nuclear Workers 

Washington, DC — Senators Hillary Rodham Clinton and Charles E. Schumer Joined 
Representatives Thomas Reynolds, Louise Slaughter and Biian Higgins in introducing 
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legislation to reform the compensation program for nuclear wofkerB at Bethlehem Steel 
and other fttrmer New York atomic weapons production faciKties. The bin woirld enable 
employees to be added to a 'special exposure cohorf and receive compensation urtder 
the Energy Employees Occupational Illness Compensation Program If exposure records 
do ncM enable caea-by-case decisions to be made. 

*lt Is time to right the wrong that has been dorte to our state's nuclear workers and their 
families who have not received the compensation they deserve,* said Senator Clinton. 
“This bit will ensure that nuclear workers are not penalized because, through no fault of 
their own, exposure records are inadequate.' 

"Our bill would correct years of kijustice fcx Western New York’s nuclear workers,' 
Schumer said. “After the sacrifice ttiese Cold War Heroes made for our country, they 
have waited ter too long. This bill would finaliy put them on the path to getting the 
recognition and compensation they deserve.’ 

'No one who deserves compensation should have it denied, period,' said U.S. 
Representative Thomas M. Reynolds. R- Clarence, the lead sponsor of the House bill. 
This legislahon will futfill a national commitment we made to these Veterans of the Cold 
War,' by providing them with compensation ttiat is long overdue, it is the right thing to do 
ter these victims and their temiRes, and I look forward to working with my colleagues in 
both the House and the Senate to help make it happen.' 

The workers of Bethlehem Steel, Linde Ceramics, and many other Department of 
Energy facilities deserve immediate compensaton. Despite many hcirtences of work- 
related illnesses and deaths, employees across this country have not found relief 
because of insufficient records that not ordy delay site profiles, but also make dose 
reconstruction virtually Impossible,* said Rep. Slaughter. ‘This bill, by allowing Special 
Exposure Cohort status designation to specific tecrlitles, will help employees receive the 
benefits promised to them in a timely manner.' 

'This bill frees suffering workers and thw temiies from a process lhat has teiled them ter 
too long. I am pleased to support this bipartisan bill, and sincerely hope that justice will' 
finally te canted out ter all those affect^,* said Congressman Hlggir^. 

Congress passed the Energy Employees Occupational IKness Compensation Program 
Act (EEOICPA) in 2000 to compensate workers who contracted radioactive csmcer. 
beryllium disease or chronic silicosla after working at sites that performed nuclear 
weapons work during Worid War II and the Cold War. Under EEOICPA, former nuclear 
workers or their survivors were eligible to file claims with the US Deparbnent of Labor 
(DOL) for indivlduai payments of $1^,000, as well as medical benefits. To file a claim, 
patients or their sursriving families needed to provide proper document^on of their illness 
and employment history. 

Claims are decided by the DOL and the National Institute for Occupational Safety and 
Health (NIOSH) by using avaiable records about work conditions and empteyment 
histofy. Using these records, NIOSH estimates the radiation doses received by each 
worker and then determines whether that radiation exposure web likely to have caused 
the worker's illness. This 'dose reconstruction' process has been time-consuming and 
controversial, particularly at tecilities like Bethlehem Steel in Lackawanna, New York, 
where workers did not wear individual radiation monitors, arte there was mirvmal 
monitoring of ambient radiation. For Bethlehem Steel workers, compensatioit decisions 
have been made using a radiation exposure model that relies on data from anofiier 
tecility— dte Simonds Saw tecility in Lockport New York. 
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The bill introduced today would amertd the criteria by which employees can be added to 
a 'special exposure cohort* Being added to a cohort means that employees do rtot have 
to go through a ‘dose reconstruction* process. Instead, if a person has an eligible cancer 
and worked at a facttty when weapons work was performed, their cartcer is presumed to 
have been caused by workplace exposure and Ihe person's claim is paid. Under the 
legislation, workers would be added to a special cohort if: 

* they worked at an eligible focillty for an aggregate of at least 250 days, and; 

* fewer than SO percent of the total number of the workers at the focflity were individually 
monitored on a regular basis for exposure to internal and external ionizing radiation using 
reliable methods under a formal health physics program or; 

• Individual internal and external exposure records for radiation are non existent or are 
not available, or; 

• to the extent that a portion of individual infernal or external records are available for that 
period from such focility, the exposure to radiation at such facility cannot be reliably 
determined for greater than Tfi percent of workers. 

The bill also directs the Secretary of Labor to apply these criieila to die Betiilehem Steel 
focility within 90 days of enactment. Because individual records are not available at 
Bethlehem Steel, workers would qualify for foclusion in a special cohort under the 
legislation if they worked at the focility for an aggregate of 250 days during 1949-1952. 
Based on draft site proRes prepared by NIOSH for the Linde Ceramics and Simonds Saw 
focilities, it appears that many workers from these focilitles would qualify under the 
legislation as well. Because these and other New York facilities are not as for along in the 
claims process as Bethlehem Steel, it is impossible to determine exactly how the 
legislation would api^y. However, it could assist workers across New York. Click here to 
view the list of focili^s wifo more than 20 claims filed. 
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c 


6} Our estimate of costs at the Iowa and Mallinkrodt sites, 
based on current claims in hand and a conservative 
estimate of new claims after SEC status Is declared, Is 
roughly $120 million over the expectation should dose 
reconstruction continue to be applied. 


Shelby Hallmark 

Please note new email address: 
hallmark.sheIbv@dol.gov 


C 

G 


C. 

G 


Original Message 

Prom: Keelan, Elizabeth 

Sent: Monday, June 21, 2004 12:03 PM 

To: Hallmark, Sheby - ESA 

Ca Nesvet, Jeffrey L > ESA; Turcic, Peter - ESA 

Subjerti RE: Bon^HarUn amdt on EEOICPA SECs 

Can you put together some brief TPs on this issue for 
me? This atemoon, if possible? I am hearing that now 
the NY and AK folks want to add their facilities in with lA 
and MO... so the list is exparKiing. And If there's 
anything you have on hand about why their cost 
estimates are too low, that would be great too . .thank 
youlll 

— Original Message — 

From: Halkrarti, Shettjy - ESA 

Sent: Friday, Jme 18, 2004 10:50 AM 

Tm Wo 4)^ Stephanie -OOAiKeelaaBIzabetti; 

Iverson, KrlsUne; Upnic, Victoria; Kristmamooitf, 
Mala; Sufltvan, Adam 

Ce Vffson, Mark; TUrdc, Peter - ESA; Nesvet Jefhey 

L-ESA 

SubfMb RE: Bond/HwUn amdt on EB>ICPA SEC& 

Just in case there was any question, Ifs my sdong belief 
that wa should do everything pottble to oppose these 
SEC amendments. Ifs quite possible that NIOSH may 
accept petitions creating SEC status for some time 
periods at both the Iowa plant and Mallinkrodl, but that 
process should be allowed to proceed as outlined in the 
HHS regulations, not be short-circuited (and extensively 
troadened) by ill-considered legislation which vwii only 
inflame other Congressional d^^aUons to Join that 
parade. Although ifs compfcated, we also think the $61 
million being discussed as the 1 0 year cost of the 
amendments is far bco low. But the real issue is, this 
would be a tenible precedent Thanks, sh 


Original Message 

From: Wolpers, Stephanie - OdA 
Sent; Friday, Juns 18, 2004 9:45 AM 
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To: Keelan, Elizabeth; Iverson, KrisCne; Upnic, 

N^ctoria; Krishnamoorti, Mala; Sullivan, Adam; 

HaUmari^ Sheby - ESA 

Sut^^ 1^' Bond/Harkin amdt on EEOICPA 

SECs 

No further Ktion was taken on the amendment 
yest^tjay. It is sdll pending. 

— Orisfniri Message — 

From: Keelan, Elizabeth 

Sent Thusday, June 17 , 2004 tl:3« AM 

To: It^non, Kristine; Lipnic, Victoria; Kflstinamoortl, 

MbIb; SiJIvan, Adam; HaMnnarK Shelby - ESA 
Cb WBpers, stegtame • OOA 

SUbJecb Bortd/Hahdn amdt on EEOICPA SECs 

FYI, earlier this AM, Harfcin, Bond and Taient were 
discussing their amdt to expand the list of facilities 
designated as Special Exposure Cohorts (SECs) to 
include Mall'mkrodt In MO and the lAP ^cttty In Iowa. 
InklaSy we did not know if they would be able to work 
som^ing out with Warner to be allowed to offer Ihe 
amdt, have talked to HELP cmte, and believe that Bond 
negotiated this vrith Warner. They pulled the amdt earlier 
this AM though because they are ^hting over the offset 
- approx. $61M, Bond had come up with something that 
Warner and budget cmte folks were ok with, and then 
Harkin said that he wanted It to come from the customs 
user fees. Several Republicans have raised objections - 
citing that this is too often used as an offeet. hold up 
is currently over the offwt. If they work this out, likely the 
arhdtwill be agreed to by voice vote like yesterday. 

We will be meeting with House folks on the Bunning 
amdt and win raise tois as wen this afternoon, so I have 
asked Stephanie to keep an eye on the floor should this 
come up again. 


Th^ks, EK 
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Message 


Search 2 

From: Nesvet, Jeffrey L - ESA 
Sent' Wednesday, April 06, 2005 11:03 AM 
To: Turdc. Peter ■ ESA; HaMmaik. Shelby • ESA 

Subject: RE* NAS Review of the MOSH RadiafiDn Doee Reconstruction Program 

I agree with Pete that he arxl I should pitch in at the beginning to try to steer this effort in a direction that win prove 
usefuttous. 

JEFFREY L. NESVET 

Associate Solicitor for Fedwal Employees* 
and Energy Woiters* Compotsaiion 
Office of the Solicitor 
United States DeparUnem of Labor 
200 ConstituiiiHi Avenue, N.W„ Room S4325 
W^ington, D.C. 20210 
(202) 693-5320 693-5360 (fax) 

This message may cwitain information tiMN is privileged or otherwise exempt trom disclosure under applicable law. 
Do not disclose without consulting the Office of the SoHcilor. If you think you received this e-mail in error, please 
rwtify the sender immedialely. 

— -Origjnal Message 

From: Turd^ Peter - ESA 

Sdnt: Wednesday, Aprl 06, 2005 10:50 AM 

To: Halbnarfc, Shelry - ESA; Nesvet. Jeffrey L - ESA 

Subject: RE: NAS Revfew of the MOW Radiation Dose Reconstruction Program 
Importance: High 

I think on the propoeal implementation group I should participate. This is going to get the advocates 
upset. Once it g^start^, Jeff Kotsch could particp^ on a routine basis. Nesvet should also be 
there in the beginning so tt^ we can steer the work plan towards an an^sis of making compensation 
decisions. Also. I think we need to get enough into the work plan so hiat we can use the results to detend 
our decisions. 

AddKionaUy. this could go a long way to help re-buikt credibility into the dose reconstruction process. 

— -Ori^nal Message — 

From: Haimark, Shefby - ESA 

Sent: Wednesday, AprI 06, 2005 10:28 AM 

To: Turdq Peter - ESA; NesveL Jefhey L - ESA 

SubiJect: FW: NAS Review of the NIOSH RadbUon Dose Reomsbrucbon Program 

Do you guys think we need a paftic 9 ^ on this? My concern is getting interim products as quickly 
as possible, and keeping the cost e^hin reason. Do we need a person on the team to exercise 
that kind of irtfiuence? If so. who would it be? 

— -Orignaf Message — 

From: Howard, John [mafto:zkz]9alc9ov] 

Sent: Wethtes^, AprI 06, 2005 9:38 AM 

To; Halnurk, Shelby - ESA; Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA; ElAott, Larry J.; Wade, 
Levris; Porter, Diane; Stephens, James W.; Netnn, An; HofiKiid''ntus, Zeda (Lz) E.; Du% Kell^; 
Skidair, Raymond C 

Subjjectr NAS Review of the NIOSH Radiation Dose Reconstruction Program 


Page 1 of 2 

7 
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Message 


Page 2 of 2 


Genttepeopie: 


Thank you for your preliminary comments on the proposed HAS Review of the NIOSH Radiation 
Ooee Reconetniction Program by (be National Academy of Sciences at yesterday^ meeting with 
OWCP and Nt^H at the OOL. Attached is the revised proposal. 


«OCAS.NAS.Proposal.Re^ed.<k>c» 

After our initiai disciission of ye^erday. we agreed to fomt a wnaH group to implement the proposal 
inarnoredelaitedstaletogeiterwithadetaiM6copeofactivitiee(charge) tor die NASA panel, a 
(Mailed budget, a detaied timefine and ^corporation of a mechanism to receive input ftom toe 
MAS Panel during the review timeframe so that important fndirt^ csn be utllteed quickly by 
radiation dose reconstruction prog ra m (as opposed to wating until the end ^ an 18 to 24 month 
process). 


Members of the NAS Radiation Dose Reconstruction Proposal Imptementaticin group wiB be 
NIOSH/DQ rapresertotttves (Lew, VIMe, Kelley Durst, Sinclair}, an OCAS represerSative 
(Lmiy EHott); a DOUDWCP representative fif so designated by DOL/ OWCP); and a NAS 
representative (TBD). 

Ray Sincdatr from the MOSH/00 in Cincinnati, ml be secretary (rf the NAS Impiementatkin Group, 
and will be notifying participants of the first m oo ti n g of the group. 


Thartityou. 

JH 
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Prppojed Review of the NIOSH Radktkf Dose Rccoaatmctfcf bv tte National Academy 


Purpose : 

Review the scioitiGc a^iects of this program with respect to ^ suitability of current exposure 
dose reconstniction methods for detetinming qualificatitHi for worker conqieiisation, make 
recommoidatimis as to enhancing existing mediods of (X^AS, and idoitiiy significant emerging 
research areas diat may impact OCAS in the future. 

Stem in the Review : 

The Naticma] Research Council, throu^ its Divinon of Earth and Life Studies, and the Institute 
of Medicine (DELS/IOM) will identify, recruit, aid ccmvoie a panel of expats for purposes of 
this cvahiaticHL Those expats will come fiom relevant fields such as health physics, micology, 
qndemiology, ride assesanoit, and dose reccmstnictioD. 

The panel will meet three times unda the auspices of tiie DELS/IOM. The new (March, 2005) 
Nuclear and Radiation Studies Board (NRSB) wiD have admimstrative responsibib’ty for the 
review. The NRSB r^iaces tiie older Board of Radiatiim Effects Research and the Radioactive 
WaAe Management ^aid witiiin the NRC. 

The panel will devel<^ methods for its review said cmiduct tiie review. It will review m^aial 
provided by (or rei|uested oO OCAS md related cnganizational units in other agencies. It may 
gadier otho' evidoice fiom otiio' sources to complete a thorough review. The panel may meet at 
NAS offices, or travel to otiier locations if (hat wilt enhance the review. 

A written evaluation will be pr epared by the panel in co(^>aation witii NRC stalff. The evaluation 
will be extonally peer-reviewed before its release to the public. 

Estimate of Costs : 

SSOOsfiO^pcrycv^cstiniated). The NRC infonnally rectmunended an 1 8-24 month time frame 
for this propect Their final cost estimate would be based on tiiree factors: 

a. Complexity of (he study 

b. Size of the review panel 

c. Length of time for the study 

Prepared by: Sinciair. NIOSH Senior Scientist, OIRce of ttw Dbector. Cincinntf . 4 April 2005: revised by John 

HowaRi, 6 Aprs 2005. 

Notes; 

I . The NKC will soon ideate a tepon on the Radiatioa Bxponee Compensation Act (RECA) for the Health Research and 
Services AdimiHtianan (HRSA) of DHHS.'Tliey predict h will be released by 4^CV05. Because of dM, they ftd well- 
qualified u> comhict the stniy docribed above. 

t. This Aaft was pieparedwitt the advketd^Dr. Evan Doiq^DirectGr.Boanl on RaifiBiioaEffBcUReteardi (now 
superseded by the NRSB). He is aiaoprofect manner ofthe NIOSH adentific program review. 



A February 2006 e- mail communicadoa from the head of OWCP to 0MB states in part; 


I am uncomfortable vath even an unofficial sharing of my Iniefing piece 
for today’s meeting with my second floor people since I am not at all convinced they will 
be willing to argue directly for any or all the actions it proposes, and I know they are very 
reluc^t to be on t!u cutting edge of this argument. I feel pretty sure their response is 
going to be “OMB such [sic] be holding HHS accountable here - DOL isn’t in any 
position to try to do diat”. But if you promise not to spread it, and if you don’t use the 
language in your documents such that NIOSH will know wh^ the verbiage came from, 

ru share it (I’m still smarting from your (protably ’s since you weren’t back?) 

citation of the ideas in the budget passback as having been suggest^ by ESA Is that 
agreeable? 



509 



Search 4 

From: Kressfey, Luann - ESA 

Sant: Monday, November 21, 2005 9:57 AM 

To: Case, Diane 

Subject: RE: DR Remand for4aMnii (NIOSH 8017) 
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That message was meant for Sidne. When we send remand orders to claimants, 1 don’t want them to know 
they’re part of a management plan. Let’s have lunch sometime soon. 

LuAnn Kressley 

Chief, Final Adjudication Branch 

DEEOIC 

Suite S65 

SOO N. Capitol St. 

Washington, DC 
(202)513-6400 

Original Message 

From: Case, Diane L - ESA 

Sent! Monday, November 21, 2005 8:13 AM 

TO: Kressley, Luann - ESA 

Subject: RE; DR Remand for«nMM»(NIOSH 8017) 

C LiiAnn, 

' Welcome back (?) 

Regarding the IflW case, I thought my response (below) was provided as justification for a rework of the 
recommended decision. With regard to ‘don’t put the first paragraph in your ‘decision," - 1 thought that this case 
will go back to the DO for a rework to NIOSH, therefore a final decision will not be issued by Sidne (at least not for 
now). Do you mean don't include that in the future decision (l.e., later on when it comes back?). Please tell me if 
I am misunderstanding the process. 

Now that I think about it - most of the DRs for the ‘special cancers’ we are reviewing that result in PoC>50% are 
appropriately performed by NIOSH (no rework required). I've just been sending a or^iner back to the D^FAB 
saying so. I hope no one is nnentioning the fact that we took anoth^ look at these DRs and said it was fine - in the 
recommerfoed or final decisions. 

I am glad we caught thisflim^case in particular, because the dose reconstruction assumed he worked in glove 
boxes, and there is no evidence that he did. f subsequently called NIOSH, and they agreed that it needed to go 
back for a rework. 

Anyway. I don't want to take your time, as I am sure you have another meeeaatttttinnnngggggg to go to soonll 3 
- Regprds, . 

DLC 


.( 

(. 


— Original Message— 

From; Kressley, Luann - ESA 

Sent: Sunday, November 20, 2005 8:21 PM 

to: Case, Diane L - ESA; VaUMeso, Skfne M - ESA 

Cc LaRo^ Jeana F - ESA; Hill, Tho masyne - ESA; Kotsch, Jeffrey - ESA 

Subject; RE: DR Remand fbrSWMW, (MOSH 8017) 
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And Sidne, please don’t put Diane's first paragraph in your decision. 

Or1^r>al Message 

From: Case, Diane L - ESA 

Sent: Friday, November 18, 2005 1:09 PM 

To: Valdivieso, Sidt)e M - ESA 

Cc Kressley, Luann > ESA; LaRodc, Jeana F - ESA; Hill, Thomasyne * ESA; Kotsch, Jeffrey - ESA 
Sul^ect: DR Retr^gpci fbrMMMiCNIOSH 6017) 

Based on incraasir^ management concern over a potential increase in compensable claims for 
cancers perceived as normall y/prevtously n on-compensawe. I reviewed tne NIO$h dose 
reconstruction report (DR) forflBflB^8340 (NI08H 8017), and identified several Issues that 
merit further consideration by NIOSH. 

Ur. vwrked at the Savannah River Site (SRS) from 06/51 through 06/80, arrd he was 

diagnosed w ith pros tate cancer in 1965 (at age 67} and colon cancer in 1996 (at age 72). In 
addition. Mr. fl^iMrarKed at the Oak Ridge National Laboratory (X-1 0) from 03/44 through 
07/44, and at the Hanford Site from 08/44 through 03/49. The estimated dose to the prostate was 
23.7994 rem (PoC 35.02%), and the estimated dose to the colon was 18.880 rem (PoC 40.49%). 
The resultant PoC was 61 .33%. 


1. We ask NIOSH to jdentify the years for which Mr. W0was monitored for external photon 
exposure, and Mr.MMVs DOE whole body deep dose of record, in the OR report 

2. We ask NfOSH to identify the surrogate organ used (bladder) to determine the external dose 
to the prostate. 


3. In the Missed Dose section. The DR states: "A potential missed dose was assigned to each 
actual or poterBal dosimeter cycle to maximize the potential external doses received by Mr. 

tewed on information provided ln.toa Savannah River Site Technical Basis 
Document, the total number of do^meter cycles assigned was 537 for photons. This 
number was based on a claimant-favorable assumption of varying badge exchanges each 
full or partial year of employment and was chosen to ensure that all possible instarKes of a 
zero badge reading were accounted for in this dose reconstruction.* 

Wa req uest NIOSH to identify the change-out frequencies used in the DR toroughout Mr. 
MBVPs employment. ^ forther request that NIOSH use employee-specifle 

dosimeter change-out frequerwy, as available, to calculate his missed doses. This seems to 
be the appropriate applic^on for a compens^le case. 


NIOSH ^tes that The m^ority of Mr.ijHM's radiation exposure was received during 

He worked in the 300M, 773A (plutonium), and 700A areas. According to the telephone 
interview, Mr.MnV's work required him to perform duties in glove boxes. This eouid cause 
the recorded does could be underestimated. The photon correction tectors of 2 for 
penetrating photons and 2.8 for non-penetrating photons. . . ’ 


i reviewed the CAT), and i could notfind any indication that Mr. dlv provided the 

intervie^r with any information about wortung in glove boxes, except on page 3; per the 
question: 'Vtfoat exposure/contamination control measures were used to protect you?* The 
interviewer checked the box ‘sometimes’ for fume hoods, glove boxes, shielding, remote 
control devices, and local ventilation. 

Without access to any other records used by NIOSH, and basing Mr ^flpVs work 
environ nnent and duties on the information provided in the CATI, there is no indication that Mr. 
IBV routinely worked using glove boxes, or that he was specifically located in the following 
areas for the following employment periods'. 


300M: (19S1-1958)and(1970-1973} 
773A (ptutonlum): (1959-1969) 
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7CI0A areas (736A, 1974-1980) 

We are therefore requesting NIOSH b} reevaluate Mr. VBM's glove box use. and his 
locations on site for the years as indicated above. 

5. If NIOSH can verify that Mr.lHsi used a glove box for any given period, ttie application of 
the glove box correction foctor to each recorded dosimeter dose within that period assumes 
that the employee worked at a glove box constantly, ie., whenever the dosimeter was worn 
Therefore, all recorded dose, regardless of various oti)er potential exposure origins, is 
assumed to be solely associated with glove box use. It seems unreasonable that an 
employee would woifc In a glove box tor 8 hours a day. every over an extended number 
of years. We therefore ask NIOSH to review this assumption in terms of the fracfion of time 
Mr.^il^was reasonably working in glove boxes, for example, in any given day. 

7. The OR does not state whether or not the glove box conBCtion factors were applied to tha 
assigned missed doses. If so, we request NIOSH provide the rationale for doing so. 

6. The glove box correction factor assumes a simple, generic glove box configuration that results 
in a high exposure yield (minimal shielding, maximum viewing area, eta.). This constant 
factor is applied for ail years of employment and is not modift^ by information specific to tha 
employee, the site, to tha era. 

As stated in TIB-27, 

A review of the literature indicates that the design of glove boxes varied widely. 

Since the actual glove box design is not known for each dose reconstruction 
scenario, a claimant favorable approach is used by assuming the glove box had a 
large viewing face with relatively little difference in photon attenuation between the 
external source and the organ of interest and between the external source aid the 
dosimeter. This is considered a reasonable but necessary claimant fovorable 
assumption, since identifying tiie actual gfove box design at e^ fscility (DOE site, 
building, room, etc.) would time consuming, in addition, during the course of an 
energy employee's employment, it is likely that they conducted work in many 
diffo^t types of glove i»xes, thus a time dependent work locaQon conreclion factor 
for each glove box design would be necessary to account for sudi differences. The 
tendency of this assumption Is toward an overestimate of the dose rather than an 
underestimate. 

It is not reasonable or necessary to assume that each gfove box employee worked at glove 
box with a large viewing face with relatively little difference in photon attenuation between the 
external source and the organ of interest and bdween the external source and the dosimeter, 
tor all years of employment 

It Is reasonable to assume that an employee who used glove boxes all day tor multiple years, 
especially an individual who was employed as a “health physicist* at some time, would be 
able to provide reasonable detail as to what type of work was performed in the glove boxes, 
and/or tiia basic glove box design Including the relative size of the viewing area. In addition 
to, or alternatively, in lieu of ‘identifying the actual glove ox design at each focility, (DOE site, 
building, room, etc.),' the types and design of glove boxes used jrt many sites within a given 
decade, at the very least should be reasonable to identify, or to assume based on knowledge 
of toe specific site and based on ararspectfta. tedinology and radiatioii.safety. practices and 
procedures 

If NIOSH can verify that Mr. I^BVused a glove box tor any given period, we ask NIOSH to 
reconsider the reastxiableness of assurrung a generic, high-exposure potential glove box 
design tor this employee for all years worked. Since this dose reconstruction resulted in a 
compensable prostate claim, and because TIB-27 states that “The tendency of this 
assurrption {task:, open-view glove box design] is toward an overestimate of toe dose rather 
than an underes timate,* we request that NIOSH determine the characteristics of the actual 
glove boxes Mr.flm^used. If this is indeterminable, we a sk NIO SH to develop and use the 
characteristics of the most likely typefs) of glove box(e8) Mr. MHiractually used at SRS, 
based on scientific and technological evidence and using sound professional knowledge and 
judgment We ask NIOSH to use tots information to determine a more employee-speciffc 



external photon dose assignment for MrtfflMP. 

We recommend that Utie doee reconstruction be remanded to the District omce for a 
reworit by NIOSH to address the eoneema expressed above. Please ask the DO to include 
these Issues in the rework request 

Thanks, 

Diane 


Diane L. Case, Ph.D., CHP 

Health Physicist 

U. S. Department of Labor 

Division of Energy Employees Occupational Illness Compensation 
Phone: (202) 693-0277 
Fax: (202)693-146$ 
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Buelow, Helen M. 


-Erom: 

^nt: 

• o: 

Cc: 

Subject: 


Elliott, Larry J. 

Friday, December 09, 2005 2:39 PM 
Pete Turcic (Turcic.Peter@dof.gov) 
Moster, Roberta - ESA 
Jan. 4th agenda items proposal 




Pete: 

To get us started toward finalizing an agenda for the January 4th meeting, please modify and/or add to the draft category 
list of agerxla items below: 


Claims Processing: 

- SEC claims process protocol 

• Employment verification for non-ciaimant SEC petitioners 

' Notification of affected and non-affected claimants after a modification in DR approach/IREP method 

- DOL DO implementation of 30-IREP run for cases >45%<50% 

- NIOSH Project Managerr>ent Plan for completing oldest claims 

Science/Technical Issues 

• Lymr^omas and site of origin vs site of OR 

• CLL 

- Smoking Risk Adjustment 

• Age at lime of exposure and other temporal risk factors 

External Oversight/Influences 

- ABRWH new member status 

- Status of SEC Rulemaking to codify Amendment Language changes 

- Amendment LWiguage seeking report of cancers to be added to the SEC-specified cancer list 

• Passback Report calling for WH Panel to discuss program/cost containment 
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the Xoaer oonoeatretioiia era teohnlolaasi atorekeepers^ office enpleyeee. 
ipiarda* etc. Thla reflaeta oa« sigalfioast foot ea opposed to eondltiana 
»t aeae of the other pleats. Tho sresa la Whioh eperatlene are wot teiog 
oerried oat ere reletlreXjr oleea* sad a rsesoaabiy good aeiatoueuoe «nd 


U ! •• 


' i ! 




oXeeo-up soi^duXo. is xuilateined. 

As in the oaso of Linde. 'U>le pls&t is sot expected to be la opera- 
f^oti jr-M*'* tr.'n roftths. li> ivrler to froi^iJs for biiscuste 

dust oontrol* a Bubotantial suta of iseaey ( to 1100.000) would have 
te be epeut* &a oafora. Aether or not cjcteusire duet eu|>aauraa are 
corrected will depend oa policy decision as to t^e advisability of 
gpeading funds for the purpose of plaola^ stead-hy plants la aatlsfaotoxy’ 
nedleal ooaiiltion. 

^rlag i^e next few aonths* aiaor ohangea is prooass vautllatlon can 
be e%peoted te alleriate toe dust expeaura to soae exteat. 
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nm a stskl co. Mtn "wuijct cp.T3t?i3ts aTBBL co« 

7h»a9 plEUttn aro aceumrcHil steal dlls >^oh bsva oostmotad for 
*^16 rolling of unmiua ttstal fron t^lllaolerodt and Eleotafo tiSsta.lltirsltti%l.M''~' 
tolling is parf’<»Tand in th» plnnio about 5^7 days a mnth» • ^ 

Tb» prooodeos aro doooribod in Appondls I» Bo^uao of the pyro* , '.>-v 

• it 

phorio ohamot^^ of vtmiim, thla operation results in proAiso . -. 

atnosphnpio oontenimtion. In addition to the iUdus of the oberry^hoti - ^ ' 
billets, ormtinuotts oxidation produoos a soale irhloh oonsiatant^ spalls 
froH the billets. This mtorlAl after felUns to the floor Is ground to 


dust by the h*e»vy foot trafflo Inoldeutal to the ralllag opsration, 

Tn ordor to satto^ Hanford *e urgent need for rolXcur toetal. It wan 
moeasery to begin operntlone before suitable eontroln cotild b« Inatalled, 
Hypo tfure Cnta 

Operations at s^lisonds nr^ Steel Coi^qi^ have bc»on In pr^resa 
’'fii-yh l>i2- wd’/ai'al rfi4i’'/uyii to 4«toj':4ns effootivoaosa of 
oontrol procedxa^oe have been oor^leted, as sucsaarlced in the folloelns 


tables 

Table 6 

htRmnY OF tnsiGiHH) DAttT n:tpostg>HS 

-to* of Jtoi ltlplett Pref.Ievol for Oontlnuoua rbenoauare 

Operator. Egglcareea lO/gT-^j?* 1^37<4s*=» i/itf/49^** -ii »«.» 


Forosan 

2 . 

as 

13 


btoat Hollers 

a 

M 

13 

4 

Seat noUers 

3 

iSS 

23 


Quench nnd Star^P 

6 

35 

10 


Fumaoe Operator 

4 

s 

4 

I«4 

Drftg>H3aam 

2 

9 

10 

1*6 

(The preferred level for oontlnuous 

exposure la 



70 alpha dAoA'^y 
e Ho dust control unDsures* 

Vaouaa oiaener, and eodtausts for rolls installed, 
■r--i Ife^ust few desoalar Installed* 
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S2. 


MULTIPLE OF THE PREFERRED ALPHA LEVEL 


mNACE HAM 


njRNACEHAK 12-1-48 


DRAG DOUN OPERATORS 


DRAG DOWN OPERATOR 12-1-4B 


RDLIZR <£ WEST SIDE 


raR.l£R 12 WEST SIDE 12-1-48 


PRESSURE QUENCHER 


PRESSURE QUENCHER 18-1-48 


ROLLER fl WEST SIDE 


ROLLER fl WEST SIDE 12-1-48 


FDRHIEH 12-1-48 


STAMPINO BODS 12-1-48 


HOLLER 12 EAST SIDE 


TOLLER f2 EAST SIDE 12-1-48 


ROLLER fl EAST SIDE 

R^LER fl EAST SIIC 18-1-48 
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7i» iatprefmaant desaoostrfttad fajr th« a>'bW9 data is a roenli of th« 
cootrol nstuiursa ladiantod liy tha footnotsv to Tablo S* ?h« tOMt 
•xpooura data b«o abeana ea ?igir* 

TuXoaa (^ruBibX* Stool Cco^wny bos boon roUlns vronivn el&ao 
^optanbeir 1^8. !3o»t loroXa In this post hovo boon fotaad to bo oo nwo hatiVl 
hlghor in sMSoml tban tboso at SJjsondo, sad tho rolloirs are exposed to-’^ 
ootio«ntm.ti<SM markedly in oxooaa of tinilar oporatoro at tho foanaor 


plfiat. (Tljps'o 17 * ) 

Tho qufltttloQ of doslni; out ‘this oontmot is bein|^ dlsoussad 
n't prooont* 
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7HB Taissioafonatt o? aufsaiix Bfinag mays 

fb* lat«rplaai» ttrutportation of r*<U<»«otlv» sAt«rl«l« la of 
eoa«id»r»blo osaotm to o»« T)m probloo t« tho abipakoat of 

or* fron UiddX**o« to ftt, Leui* «oA r«tora ttlpMoat* of X-OS* la 
th* post* ■bipMot* of Z*td oontOiiaini oo sue)k M 200 t;)^*** of rodXuai , . 
boTO bMia troaaporbkd by rolXireod froa £t. Loui* to J«rsoy Otty, taooeo^ 
by bor^o oeroo* Vov forit Btrbor to BrooklyoB Xa tbo Xtturo» obifooato 
will bo bk4o botoom St* Lauio auul Loko Catorio Ordooaoo Ot.Zl 

UatiX. oix BOaUxB «£«» tb»a* ablptMot* %wr« nad« i» onttXo oors 
b>At <dfehJ.o tho p«»t yo*r tb* k«w Zoric Offieo ko« puroh»««d 10 ftol^ht 
o«r* wtioh »ro uood oxeluslToly ibr tb* troaopartotioB of aro »nd 
.c-<>s» -.7:0 siObarlol la ahispod la inm« tut tbo vo**ibillty oxlat* 
that a aajor trola arroot oooid lUotriauto lorgo aa^^iato of roOluxa booJ^• 
iof aatoriala tMo ria^t of way* poaaibly oaotOMliMitlaj' votor 

auppUoa* 

fAdiotloa lOToU from oarXooda of &*>&! or* abooa la iL|;uraa 20 
oa4 21. 'Qiofto. loteio oro in oxota* of tbooo poraittod undor oxlatlaf ; 
ro{ulotloaa aad ahlpaonta ajr# ourroatly bolzkis aado uocior apeoial par~ 
alto graiktod by tho I* C. C* ji | 

Caaboat has basa oatobliahod tiat«*aa tbla offioo sod tho Aiuriosa^ 


Aatooialian oriiailroadla for tbo parpoas of aatsbliablag ottargatoy ^ 
pro«odar*s ia tho «Toat of s troia vroek* 

8jr apooial Orraagtniasts slth Chs Aoofloah J-asooLaVioa of }?all'- 
roa4iSa oarlosd sb^SBsmta of film ors trsoaportad by routes diffarent 
frtM those used by ua in shlpplog ore tod radlem baaring sludge. 


. &6 - 
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d«peBitloa of fehl« aatioriol la tho Imga* and Ita Bubaoquojtb 
dlatribuiioa aad axerotloa* 0a« L« aot oMvBvarily roioted 
to fcb« «tber« b«o«tts* of l*rs« ptqrsiDlogLoal dlffaraaoM in 
broathlos rotes* elTOolor retmtloft* iTsaphotlQ dralnoi^e and 
other fsetora. Ve believe oar eetlitufttee exposure would 
have store nesolas our ob8«»E^Vfttioa» eould be aede the 
awa' rather tium on hie •nrlrsonent. 7o thl« end^ ve lAve 
embarked ca ea intenelre effort to use arlsuy e^ratita of 
uraoitse as «a isdleetlcoi ot expoeure* We have begta to eel* 
leek urla^ tanplee under eoAbrolled oemditioBs end ere eor'* 
releklBg kbe urinary exeretlea with levels of duet expoeure. 
^o various urealun ocapono^ of projeet slgnlfieocoe ere 
In this xey* 

Pe have not se yet soea ellnleel evldenee of either ehemiesl 
Ixrtcaclestleai or radlologieel. injury fron ursaium* Sovever^ 
should eympkens erpesr in the £bture It will be importeat to 
oorrelste st«h findings with Lovela of exposure s« nessured 
by both air en&iyeee end urlaaiy exeretloB* 

Reoord of Exposure to aadioeotlve thmt t 

Our wthoda of oonPlllng eetlnstce of exposure to ratdloeetlve 
dust ere eueh that It uill bo possible to inolude s record of 
ouaulatlvo dusb exposure sa part of the nadleel history of 
the eiaployee* 

bi revlenrlng ^e presest reeords of the verlous plents we 
find* in most easss* Utsuffloioat InforMticn m to the 
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yoR fUByroa xgyonHAncg 

A x»m^er of iicp«ot« of ih» boalth. ftoi safot; In thooo 

plant! r«^ulr« furthtf stoAf, 

1. I^al ftftdlatloa Expoaora i 

Th« ooaaldorablo aneunt ef nonual baadltac ia thea« pleata 

■ 

suOcoa Lt likoly tl^b looal onpesucH* to tte haxido Ls is May 
o»«»i aoToral tlmw groator than th« aatlMt* ef vbela body 
radiation prorldcMl tqr badgaa* atob 1» pr^ably the 
ease, f»F «taapla» at iIar.ah(M CtaMlaal Coopany, wbara aoeh 
pf th« 3lr« or «« of wtolebody b*ta a#po«ara ta tba raaotor 
oporatora orlglaatat ia the manvuil handling ef trajra of aah 
having high apaelfle beta activity* sinilarly* at :ilaliiM- 

^orka sid riaotro-V^itollwjlnal Company, rjoeol 
contoot vith beta eeblve raa^ua of tba vaoutta furoaeea pro^ 
vidosoprerbunity for hand IrradLatloa of a i’rtalar Jiaixtltudo 
than ehoio body* Filn rlz^i have teen nede avalleble durlas 
the paat three weak* aal era nor being eorn by eeleoted 
groups for eabkawtiw ef hand aspeanro* 

2* Vnliditer of tSaat Bxpeattre Rstleatee t 

Our eatiaatea of eapoaure to radloaotive duat are baaed on 
data eolleotod by axperlsooed ioiuatrial hygiaalats ea the 
staff of the ^ical Dlvisioa «ad ruftraacat the beat avail* 
able taotoiqua for obtalsias data of this kitUl. 5!oeevar* 
ve do reeogoiae the feet that we are estiJaatLag the dust 
oonoentratiMi la air» whereas our real interest Is In the 
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V 


aui^ey b1io«w4 sobo sprMd of ODctBainktloai* sttidy of tho &aftlytleal 

ranultii 1« caapiMttA, BRy rvwftl. th« n«Mt«eity for furthor daz^Uae# 
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prtaisnad bo of Uw ortho* or teokero-und* (d oontrol Msplo Aren a 
point 2fl nllw trpa Iknr Tork City oont^lnod 4*97 X UP^ CTM* por f?® 

A Bod taenia froa Four Silo Creaky vbleh rooalvM dmizaso frois. tho ^ \ /^P 

■toTftso nrw. emtalood 4.11 x gram* per graa* Tvo aud s««ple« | 
fron drelmifio at the point itiors It loo've* sovonsnast ' 

proporty eontalnod 3<23 x IQT^^ and 3«4 x 30“^^ Bwao of mdlon por gmtt 


oT iiiud» 

A ■nq^la Of ollt froa the batdc of Fotr Itllo Croek eontnlsod 0*07 
niorogran* of omni\*R. por grata* Throe Bud oasq^tei fron the snln dmln>» 
age dltoh Ineldo ^ property contained 0.12^ 0*10 and 0*04 alorogr*»a 
per gran* Of aixteen aoll SMBplae taken betnraen the boundary' *7i4 five 
Sklla* outaide of It, fovr oontalned 0*19, 0*11, 0*06 and 0*06 Bdarograna ‘ 
per grea* raopeotivaly* and tba uthor eleren reeulta were 0*03 ta* lean* 

(It ma reported that 0*05 waa the llBlt of eoRBitlvi^ of the analytio&l 
BBthod*} 

Altbouj^ teata cade so far hare not denonatrated oontaialnatictt ont**^ 
aide the goreraaont owned araa, it la prepoaed to take enon^ additional 
aatq^lea oo that the spread of eonta&inatlea oan he sapped and BOtiltarad* 

Se alao hope to be able to refine tka aatiiod for dAtomialRg uranlvn in 
Bella to the point there baol^protsid ^uantltlua daa be dotootad* ■ 

lb la ta Froperty - 


thie is area In Teokwanda eitioh tae Meed for the atoras* erf 
solid vastea arielni' froa previous Linda eporationa vlldi Colorado feed 
mtarlAla* Only alnvte anounta of radlua plvw uranitn and vanadlun should '' I 
be proaent in tbeae aaatat stored In pile# on the gfound* A eell ses^llns I 
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pASS through A Mat* pipa and part throng an opan ditoh to a aaaiq^ 
aroa aaat of tho plant propert 7 and on tha bank of Cburtiara Craak* ' 
Surfaoa dralsaeo frcn a atorago yard alco f !<»» to thia aroa. Ihoro 
aro old piloa of siudj^ froa foroar radiuB awQufaotura In tho atorago . ^ 

yard. Wo aada a prollmtnary aurvi^ of thia aroa and found gaBoa radta-- - 
tioa lava la up to 3 vtc/i^m A prolinduary intfoat^Otim uao alao B»do 
Pr. Bruoo ffallaoo of tho Pong Island Slol<^oal Aasooiatioo to dotominn 
aduathor a at\:^ of bio^gleal aoomulatlon of radloAetlTo eatorialo and 
tho effoot of radiation m tho lifo of tho araa vjottld bo faoaiblo. Thio 
r«y to follo*^ up in aoro dotail if oonsultanta ao adriao* 2t ia further 
poropoaod to sake o ur«oiuit-ta<Uua eurvey ^ the toil and the eurfaeo viator 
and to ostmd it far oaou^ froa tho plant to detomlna falXxoff to ba«k-* 
i;rowxi. 71ie peaolblllty of naklng a gool^^oal ami t^oum isatQr atudy 
ia alao belns oooaldorod. 

IaV» Oafearlo Ordnanoo gorica 

Sorap, alag froo uranlun a»tal oaniiCaotura and other aolid wuitea 
are etorod at iMe site. In the futiirop all of the Shllinelerodt Cbaaleal 
Borka S*95 will bo stored here. The Oeologioal B urvoy parforiMd a ^^und 
uator aarvey ef thle area but their rapert has not been rooolved ae yet. 

A aunrey oonduotod by this Pivialon ahoaa acaar ground oontanlnatlon wlth^ 
in the Aite» 


yifteen oall eae^laa tateon outeide the grovaada^ free the boundary 
to a dlatanoo of fire tailm, rtaQed. in radlxsa oontont froa 1 x lO*"^ to . 
9.S6 z 10*^^ eraaa per gran. The average vaa 2.39 x 10^^. The reeuUw 
did not shoo as^ aignlftowat relation to dletanos and are therefore 
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luidleato tihtt ne»d for » •vir^T' of croond ani grouad «o1x>r oootaalaatioa. 
Etootro-BytolXuricloal Cceaety fts 

floor dralae* toilats laboratory aiiJu are ooanootod to ttio 
^jla^ra Fall* ■ener^ but floor* are zsot washod and olo&lng ia laundered 
at -Qie Linde plant. Conaeqoently^ there ie little U^d 'oeste* 

Solid mkotoa and by^prodoota Inolodei 

‘ilMlP'i^uoda a aonbh of aah oi»tainlae about 4q^ ftm - 

burolne of swoeplnsa. ahlpplnse and tratih. Thla la shippoA C 
to tdie 71tra Uftnufaoturlns Co^any la. dnaae. 

wIESo^pcnisds a Mrath of rich clag aontaininc uranlm Is ' 

ahlppad to the Vitro iitn'^raoturini; Conpany In dr^jaa. 

7<%Q^ poimda a w>ixth of lean alag la atorfid at ’abe Ontario 
Crdmtioe norko* 

SiKXX^oun^ a eonth of oruolble droaa and oidier sxido a<a«p . 

IQ ahlppod to the l!alllnokrcidt Cbeolool rr(K<^ In drusa. 

About ^509 po\Bida a tsmth of oontaaliAtod c>L*ashlte la stored . 
at IaSu Ontario Ordnanoe Kurhav 

teats tMien sade oonrinod to sionitoriss of ocrapa ITO other boats 
ara plannodi 

SiftKada flwa ^ Steel Coapeny end Vulcan Cruolbls Steel Cocrpaiy 

Soala from tits rolling of bllleta la reooaered e aiaoucak aystea* 
V’etsr frcm Queneblng the rods end a soeU uount of oontemlxiated serap 
atorod at lato Ctntarlo C^nenoe ere belisred to be the only other 

eontenloatod «a»te8. Xhe ueter goes to s sewer. It li planned to da- 
tornino the nranivn oontent and the point of disposal of Uils vasts irMtor* 
7?o trork along tdiose lines aa yet has been dons. 

Vitro Kaaufaoturiftg Cewpany 

Liijuid TAMitee Arise froca urenlvn rooovory prooooaes* of these 
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ooM^atratloB* in tmtor wnro firon 0*000 to 0*006 niorc^prvns per o*e* 
So^ Mat»r Wid toil Mi^Xe* >»W9 too ftnr tbr aeoumto dotandmtlott* 
Sneqitloy IVatt th» drftla pipe oofitalnod 1*2* 2*5 ond 0*^ Bdoroenuat Of 

tomn&iAi ptn* e.e» 

It in proppsod to t(0e» «aou^ sotpi^Ios for an ooooroto dot«ndmttoxi 
end to explore farther upetreen to obtain tadcBrovaal data* lioaitorins _ 
the ooudenter eater ie aJlao beia^ oossidered* 

Linde Air iVodvtotg 

Ploora are nwnaaaed to reoorar uraolm oecitle azal Kroen aalt* Tbsy 
nre t«anht>d about onoo a Ve^c. Floor dTalnage and latiadry eastaa to 
ft thlotenor and thenoo to th*? tonawanda nearer i^'^toia. The efflwat 
amunte to abotzt 26^^00 gallxma a day, aeetly l^o« tile laundry* and eon* 
tnino K rr’* ’'>r lean nf wr*iaitn* aft/'w.-ing to t»;et« T^ede ovi^r a seven 
SBontb pf>riod la Linde laboratory. alu%e haa aevoir been r fs^wved - 

fron the thlc}c«s»r. 

Coedeaser nater fren an liF reoerr^ry proeese ko«b dlreot to the eevrer* 
It la not nonltored but the rdoovared HF ims found froe of deteotable 
aonteniantioxu The ofaanao of serious coataniaatioa of the BF oolacldlne 
vrLth oondenaer leakage ai^ remlntns undiaoovered Icuag eno^^ to Intro* 
diue oonsiderable oontHalnntion to the aetmr npjieare ronote* The }QnlrouB 
HP reoenmred ia shipped to the l!F vendor* 

Contawlcntod Domp ia otored at Utke oni^rio 'Vdoanoe t:orka. 

It ia projxised to Monitor tl-» ofTluent fron tho Derr thltdeennr 
{TOrlodionXly. The Geological SH&’vey has itvluded the neighborhood of 
the Llndo plant in a ground water otiidy and their report jaay or may not 
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la the shipping of brown oxide end nr«oi\m atetal, /EC eened. oei^ 
ere not need* Although eseb of ^e eltee selcw an effort to deocu* 
tealnete the eere before rettimiag th«i to the rallroedv the eera ere 
Icnrarlabl; retamsd vltbreeiduel oontAftinetlon* Thle euhjeeb la one 
whloh has not been Isveatl^ted thoreufibl/^ by ua» Ho«ev«r* deooo» - 
tanlaatlexi doea sot nauaiiy wooeed in red^oolsg the oar litter lore to t 
beloe- 2500 d/sv/tOO eai2, .Ve are of ^e opinion that it vtll be heeet- 
aairy to apply atrlppeblo eoetlnga to ttte Interiors of railroad eara 
whloh ere used for the treneportatlon of auoh se ter Lai* 
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apMlflA blatpries of «A9loy«M* tb* an wra 
tra&«f»jnr«d tram aaa dvpartaamt to anoth«r «xd oo rooord 
mod* of ma tmoit. 1% wtll» tharoforo. bo ImpoMlblOp with* 
out rolyins oa tho monory of tho ladi-Tt^oI eneloyoao and 
their Caramn, to reeonatruet the dnat ekpoauro roeorda of 
ttony proeeAt ei«]^oyMe» 

4. SdwcgfcloAAl SV^oai t 

It la liavertunt tiiat na odtaaetienai pfopmt et thooortera* 
Novell bo doal^od ero'jnd &ho apeelel probiMto in radlologi'* 
oaI safety vhloH oxiata lo dioao plaAba* Exeopt for cno lo- 
oatioo^ AO effort baa boos Bade to explain the aatoro of Hna 
apooiat probloaa vbieh oxlat* There afptwa to be ao Isatr** 
taountaOlo asourity problox iuvolrwl In •el.Abllshln 4 euoh a 
nr«i.e;r4m but there baa beeo eoasldorable hoaltatlon la oV> 
tniulos geoerel egreonent that aooh a progrn shotdd bo 
ftotually pursued under jaresvat condltiona* 
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^ lb It etwur tiktb th« asblTitlat tf tb* ^roduolaic pitnta vitiila ■ 

- . • ■ . .iVii 

tte V«v Tork OportUoat offltt havt produtad a rt««rv»tr of iadlrld-* 
tttlt who kaw» bad oowldarabla •xpowur* to uraolua du»t« botK tolublo 
aad losolublw. Tbit Ux^o r«t«nroir of potontlal daaaso ahould. Lf > 
at all pottlblOf ho Ihllovod «ar«fiaXl/ In feh« futuro. Ibia ralaat 
ooaaUarablo difftouXt/. alaoo th« bulk of that* owplbyoet vlll nob 
bo OJtploj^ bjr protonb ooatraatort ladofisltolj aad tho Bwobaalna 
for ««tabliahinc oaph a follow^mp ia' iMt olaar. Oalaoa thi» iadoow^ 
ho^ovor* bhart osuld b« n ooaaidorabla lag bob««oa bho appo&raaoa of 
diaoMo ooa>K7loM and r«oo£3xlbicii of tbolr atlology* 

‘Zbo axpootatloD hold dorlns tbo war tbat proaauro of produotioa 
r'‘''p^r>»'tir*ntM «-ri>ild b« liAlalabod with tbo ooj^abloa. of bo«tlllti«s 
hao not natoriallzod* lha dealalott noab tborofora bo aada to prorldo 
satlafaotory oporatlnc ooadltloiia dosplto oxtatiai oparatioaal prta- 
surea. If thia it not doao^ it will bo aoooatary to olaoaifjr at 
laaat mmo of tho oiMratima within thoaa plaatn as bolaf ontra* 
baaordpua In oataro* Tbi« of oonrao npana nuaeroun ooao^altaat aon^ 
plLoatlena* aueb as difftaulty In aoeuriiv^ ladiTldoala for bho Job if 
full rpoesoitlon 1* slvon to its oatra^aaardovia aaturo, and iaaivaoop. 
dlfripnltlos* It ia partipularly Injortaat to nak« tb«ap obaasoa an *- 
rapidly aa potalblo If It ia antlolpat*^ that r«olaiB«i awtal will b* 
ua»d ua food aaterlal* 

Tbo daaisa rcooxxwodatloxui of th* Modioal niriplMa «ro baaod oa 


oporatlAf oapwrionoo aud an offort haa boas ouuis 'to hoop ooata to a 
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xt Boat tm tuatloi^tad HasKt orXRitekX deolgw 

»111 require accw uodificw^ion op«r»tl»it B^trlonoe is obtalaacl. . 

Tbla 9 »tHed of prooa<3viro igppearft nara losioal to ua than aaauriias 
safa raaulto bjr orcrdaaignlns vcaitllatlon sya^xim, atioloavra of opar* 
fttioQSf )f«»ota oontrol* ato. 

SinoA. in asdaal aapcrla^ttatieii* It baa baan doaonatyatad that 
tdldoBy pRtholosiaaX ehanQea n>y nxl«% vltiviut oUaioaX ovldatwo asid 
alBoa radtotlott daiaa^t l» doiayed in appattranee* it la naoaaaaysr to 
haea ovitorla of potatxtlal (btaRor fo^ a partloular Individual on 
eltbt^r ^1) WkvxfltHlr;* of hla axpoaiara or better* (2) urtgal^n analyaes 
an vr\m (and porhapa bXood nnd fboae)* 0a« of ^lo ohlaf tai[dea of 
thia offioo will bo that of trylax to XRd«rstaBd auab loojdLuta amlyM* 1 a 
T jat»sri«-1 «' *>*+. **li»v«ia’' of ray bo aatablloJvod on 

n loj^ical baaia* 




- ? 5 - 
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!• ma rvffirt sQmairizaa our baowlod^e to 4ato or t)xa aw^Sloal problomo. ■ ^ 
ftaaoolatod with tho opor&tion or ol^t ob«tttoal plants «hlcb» under ooa'» 

>'.•■. V/f 

tract lith pro<^c« uranium costpounis from pltohblaada. 

2> Apprexii&atoly 6C0 psoplo era proaontly enplojad in thaao plants* ' Zh«*^ 
total wmbor paopls lAo taw boon aspLoyad lit thaso plnata nov and 
the past for parlods 1) lon^r tiian tvo n»atba Is 8«018 snd z) leafar 
than l.yaar Is l«588« 

S. Tha most sarlotts haalth hassrd, oo«8Eea In i»>r» or laaa degraa t» all 
of tha planta* la that of OTar«'«xpoaar* bo miioactlir* .lust. <%ir aatl— 

BAbaa af SApoaura 4LPa taaad on datalled atudlas -aAticK proirliad watghtol 

• -r 

oTaraga dallj axoosura . Xb Tabla tho lust aapoauros in thaao plantn 
AT* "id ntar-if.a -Jalljr anpasura Of dO f^eoplj la mora than 

126 tlnas tha prafarrail lotrai of 70 alpha dlsiataj^rs'tions par mtimba par 
cubia natar of alr» ^ 

rxeasslaW rauilaiion *Apo.«i;iras aid.at i& proeass stops thara ttiara is ‘i; ' 

sarkad saparstion and con«<aatrstiDn of notlrittas la. tha nrsniun aarlaa*- 

r 

Spaaifloall/f 

" ' '' ^ 

radiutS" aMtaat:^af;.«hO(^trvK^' frsiM' PtV 

aonoantratad In-’d ftlud£a':aantAli^^ts::l^Mit^720: ^ _ 

.. -..vv ... ^ 

rmdiu par ton* haiidliadtttd steinAa of 'thls*'3s!&d'|a^^|n /i 

rolraa n radw) hasard and a saraira (aB8M. md4l^^, bnsard• - 

b)-..-. - !&#■:- fltioriBatifawr^, gra^ sai:fet j^jt^,Hay shsaa. CTiaad a tY„'. -. , , ' 

prodiM'r: a:.raai'^a' 'j^rws; fttg "dna!^|>afafeB^ . - 
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Ot^eo F** F-O ^ 

r^r- ^ V ^ 

HW S ^ ^ 

??f»> ^ U\ V> Ov 

r-« »*i r^ 

W W '<— • 

S" R ® " ® ■* ° S 


Hi I ? I Hi 

MO ° W ° is 






556 




0* Xu 1;h« b*x^ tare y««r»« s>t SOOU 

t-*<iiu» «XX1' i»>XLt»ia«d'in tto •ltt4cip« Win^ »toWd Ln^djitSS- kt 1^ 
i^i»iHbrio Or^xi«9« torka*^ Tb» ator^s* of thla slud^# »ppo»r* to to tho i 1^ , 
tMjor 4Xi£>os«X prokXm oxlstiog tn tho uroaiuai proeoBOln^ ohoin. -. 

7. EODoaraMdotloBa » intonUod to eoi^root oonditiouo J^ad to bo UBootla- 
footory* hoTo boon submlttod by tho StedioAX drioiona K700« Tho Modleal 
DlviaXooa boo >wd oxoallont eooporotion froa otbor di^loloBO oad eoa- 
brootKara in izs^Xsooutottan of theoo roOonendotlooOa bub la ooTorol oasoa«~‘^. 
uoeoaoory loprovoBonta hove booa poobpoaad or dolayoct X)- by poXloy ■ - ! 

^fobloao* cuoh oa vihother a plant will ooctlnuo la oparotloda 2) ^ 

Eiwoxtln^ coAtooplatod Inaie ohoa^s la prbooaa laothodsa X) by lack of 
knovXodj^o of tho oxbeab and typo of ftttoro oporotloao* 4} by budfiotary 
lloltotXona oad b) by tho proasuro oa tho Sow fork OporotioBa Offl^o to 
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t 


taka on ahort-tem joba without (rolling, operattou)' 

of tha tukjor plant ravialona ia (Ivan la tabla 
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SrvM wmiuM t«%rfuCluorld* vhitth 1« 9r«dtid*d 1« tbi* ]urooM« U 
AvmjfA: t&ta driM «bi»H ar« traui-perbvd to iootbor looAtioA.; • 
for loodtos Into th* *luat* T«a4tor*» : Tk* r«wtor triTt aro lai^oA 
y«>.t4>ny tiai pinoad «ltli^ tbo ronotoro for f Ittorlnatlon. This oon- 
rorts tho wantun tetmfltusrUo Into tt* hozaf),vprido wtioh io son* 
Aoaood In w«t«r aoolod rMoivori* Tho toil con . fnm tboso roooivora 
io pooood tbrouj^ n dry .ioo^ti^p to ronovo rooiduol A rooidool 

•fb rMOlao in tho tmjro and In voounit oomreTod to o dnat oollootor* 
th0 loo tr«|^ or* roooTOd to a atili roon ator* th* lapuro baaa* 
flnorldo la dintlilod Into oyltodora for aOl]?ni0t by dovaraaont truak 
.to K-as*. . - : ■■■ . . -.-V 

“■ mado Air ^ro»itioto *» CorMtloo Plant 

CMrl4Mid ahiiauctta ef Vroan oaido ara raoaWad.ia fltra oontaiaoro 
fro«. tlia Malilnakrodt Choadeal Oorko.. . Thio notarial lo traanfarrad 
to awal^iad droB and 1* naaiially loadod into nacnaaitm traya for 
hTdrofloorlnatlon.- Ita traya ara tranaforroA to noratla raeko oad 
loadad diraotly^ Into th* roaottcM furnaoaa* Jftar Iqrdrofluorliuctlon* 
tha traya of 8F4 ara rawrvad from tha fomao#* roplaaod In tha noo** 
atla raoka and tranopcrtad to aaothor loeation vhora tk«^ ar# dm^ad 
into a portablo hoppor* Aftar tha hO|ipar haa b««n ftllad. it la aXa- ■ 
irttad saehanioally to tha top of n nioro-pvlvarUar fron whieh tha 
nattR*!*! faado Into a hlondor aod la tunhlad* Poliarinj; thla» tho 
satarlal U illnobarsad ^to »all ataol druaa aod aoalad for ship- 
nout to SXaatro'^atalinrsiaal Con|M«v» 
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T*. 31*otero»ll«t^llaretoal Ccapanar 

Itiim pilot r«P«iTM It* »cit*rlftl by truek frot* tAnAm^ vhtoh is ^ 
loostid sinovt ^ ntlaa asty.' Orsva lal^ la raetdrad at idita plant 
usA la oonvartad Into uraaXtBa natal blllat* uaia« a j^oeaaa ahlah la . 
idanttaal to that aaad at tha itaklllnaler^t natal plant. ^ ^ 

0. Slnoada S«a t gtaal ffwapany and Thlaan (Vaolbla Steal Cenpany 
Th* araniom billata from iha Mallioahrodt Chaniaal ^orfea sad the 
SlsotrQ«4t*tallarsl0al C^^pangr at^ shl]^ped by rail ta these plants for 
rolliss* Th* billets era heated t» the prvp4>r keapwstara la a sosk^ 
Ic^ fumeea and waraalljr tranaported to bho rails. Here they ara 
pcL»«*d reu^shlt^ and finishing roll* for a suffleleat ataabv ' 

of passes to nduoa tha disaster of tha billeta to ton rods of a - 
slse wisleh is daslrabla for the fatrlostlGa of slags. Thesa rods 
ftr» then shln3«»l by r*H t-*' K<vrif'»ri, 

H. 7ttsrp ICantifsotqpliy goaupscy , . 

:^rap msterlsl paekad la druna la brought Into ^a plant oa 
alaatrlo tniaka, aralghod and dua^ad lata a wot ball mill. After 
allliog for aa hear, tha alarry ahloh Is famed is digostsd, treated 
with sold and pnpad to ontsids atariigs teaks for ooelii^. Ata ooalad 
aoid slurry is punned to a aeutrslUlsd taak, where it is fcrsatad with 
sodlan osrbonat* to preoipltate tiaa Inpurlttoa. Thaaa inpurltiss are 
flltersd out in a filtnr press aad tha eska, sailed ''iron oaka*. Is 
rapulped sad refiZtarod. this resldaa, after sonpllag and asesylxkg, 
la disearded to a stookpila outslda of bha ^noed A^rsa. 

The filtrate liquors are troatod with <s«nstio to preelpltsta 
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MBTEPa 09 asTimgDIg gXPOStf ffll to lUOIQjlCtlTi nB8T S ^ • 

Bmhm of tlio MTurlly of onr i»$% •xpaooroo* wo hvtm 4o«uid W 

■/:.••■• ■.■•■•'- ' ‘ill 

odrliftMo to ostoblith opooloX pmoodavoo tor vvoluotloa of otooo- > iVj 
^rio dttot ooooootrottoao* . £a (soovol^ oo fttlloir tho ouitoaBUT* to^ai^uo;^ 
of ooHootlag our ooaploi on flltor poftr ot a itmrn roto of flov* 

•aoploB or*' ^OB oaooyod.fOr olpho In ■> porallol plot* obaabor* 

Xb %1X of our plvato^ sxaopfc oao^i^^ELd4]ofu1Air^hquK0'^''ni bavo proooiJoA' 
our dufb mrvofO irioo ouio otudioo uhloh glvo ao on oporatloBol broobdo— t 
for OBOb ;)ob ia tbo pluO. OioO Bcnploa or* Ishoa ooHootod Cram tho 
irorkora broatblas aoM« Bad tbo gonorol oorkrooB oir is sui^ a iqfijr a« to 
provldo OB ootlBoto of ttio .oxpoouro A»r oBok Job oM^noot* proporly 
ooil^tlos tko ooaploo vlto roapoot to tlno* no or* th«« ablo to obtain 
tbo onvoso doSi^ •ditooixtroti.oa to idkloh tbo vorleu# osployoot nro obs>omi4« 

Au ojtaopX* of tbo ao^bod lo (Iron In Tablo 11. 

Tbo TOlidity of tbl« to^dmiquo voa daoonatratod rocantST' ^ilion mS of 
our oontrotttoro^ ^biillaohrodb ChootooX Vbrfea^ porltonod «a indopondont 
Bomgr of thoir plant in ordor to ahtak ob tbo raanita raportod ^ our 
loduatrlol i^gloao Sootioa* Tbo roaults of tbo two vamjm osroo to aa 
oxtont Bhloh tro ooaaldor axcolloBt* Tbla eonparlooii la aham In Tablo ^ 

pas* XI. Tbla oatbod of aatlBatins Branco dotljr oTcpoanAtr la uaoAil> tot ' V 
calf la jud^lBg tbo baxard to onployoar aed in Iblloving tho profroaa of 


plaat laprovoMbta* but aloo for oorralatiof axpoauroa with larala of 
urinary oxorotion* body Oontoat* and dliBioal flndln^a. 
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Af 

..... i 


MUSBDII m 

}tatm m Cnloiilfttiow of floXomao* Cavoil tat TftaxOxm 

CcopDundH Sn I rth olod Mr* 

AsouatHdonii 

/ \ 

1) idplm rv^jUiUott l«vol to lu^ i 9 30 iv?\^ 

or 4*3 BTop/dV* ■■'•••.■. 

2 ) Fmotloa at litelod Botorlal rstmlzasd in ifco Itsjga sad 

■7;gat^iiiiA.^daao0 ta 0 * 8 ?* 

3 ) **Blalo 6 l<ml at '' ineoliAilo wanita oaa{>oundo In 

' . . Jun|s..l«-90 day**' 

4y 7r«i;rh* of t«ir of Ivnca ■ lOOO ea»m 

An indtriduaX iaJmloo XO a? por 8 hour wcrlclnc day* 

S ewrirtrod a»I£v«r 4,3 nr«p/dasr 




a. 8*.^^ 

'nhara ^$*2 n Xo'^ is hmdxnr ^ Ijar/cts oqulTslonfe to 1 rop, 

'%0M3 is tho nsauBsd daily au<H>vtaUlo doss i-ata^ 

2,2 z XQP Is ttaii nsdaor of p«r Mlmte 

jyit MlorDourio*. : ■ , ' 

60 z 24 i« tha BUBibor of nlsutes par day, 

6,36 is tho aua of iho cnwolos of tb» alpha radiatjUm 
frcn 230 an! 234 in oi^llWini, la tftnr, 

(3) Total fjo ia Xue^ for 4,3 ssras/day -to Inags 

sicooxeaicr^ 

■ B*icr3i» 

( 3 ) KuBft>or of Bloroeurios par ^ oidste astora (inhaled in 8 hrt*) ' 

ahich '3*111 slva 8 X 10*3 in tto inng at oquillbrivat ^ 

(nBaiadns auQKMura ovary day) 

-0xKr3 I-;*, 

T?sir55nr3pr 
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8 X 10~3 is the a\imber of ^ In tha Inngs at equilibrium, 
125 is the frac'ULon of Inhaled material deposited in tha 
lung 

90 is the assxuned biological half-life in the lungs in 
days 

1.4 is the factor to convairt 'half —life to mean life* 

= 2.54 I 10-4 


v;2.54xio-5:; 


- 56 


(5) since exposure every day was assumed^ this can be increased 
to about 70 d/m/nO or approximately 50 |ig/m3. 




No factor, has been introduced into this calculation for the fact 
that tha uranium ia not distributed uniformly in the lungs or 
Iv-ntphatic tissue. Alauj Uiei'e appears to be some qxiestlon -whether 
the weekly acceptable dose rate for alpha radiation willbe 30 
mrep/Tfcek or 15 mrep^eek.’ If tha lo'.Tar value is finally a dontsd, 
tne caicuiated figure would have to be decreased by a factor of 2. 
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Slmonds Saw <1 Steel Go. 
Looletjort. N, T. 


Oototer 27. 1948 


No., of 

Approx.^ of 

Uultlplaa 1 

Oocu-catloa 


Tbtal Personnel 

Preferred : 

Fordnan * 

2 

4.3 

25 

Roller ^1, west side 

4 

13.& 

23 

BdUoX ^1^ ea»t aids 

4 

13.6 

190 

Boiler ^ , west side 

4 

13.6 

U 

Roller 1^, east aide 

4 

1>.6 

120 

Pressure quencher 

4 

13.6 

21 

Stenplog rods 

2 

6.3 

28 

B^imaca man * 

4 

13.6 

8 

Dras-down. operator 

2 

6.3 

9 

December 1. 1948 

Formnan 

■ 2 

6.3 

13 

Haller |<:1, west side 

4. 

13.6 

12 

Roller east side 

4 

13.6 

21 

Boiler west aide 

4 

• 13-6 

IS 

Boiler -fS, east aide 

4 

13.6 

36 

PxSjsaure quencher 

4. 

13.6 

7 

cttaapufi reds 

2 

6.3- 

12 

Furnace Tnaa * 

4 

. : .13-6 

4-; 

nrag-dowa. operator 

2 

6.3 

10 

January 10-20. 1949 

Foreman * 

Z 

6.3 

4.6 

Roller ||^l,:veat side 

4 

13.6 

3.6 

Roller ;^l,3ast aide 

4. 

13.6 

9.9 

Roller j^^weat aide 

4 . 

13.6 

4.1 

Roller i^,eaat side 

4 

13.6 

15.7 

Pressure quencher 

6 

13.6 

37 

Stamping rods 

2 

6.8 

26.7 

Furnace man 

4 

13*8 

1.4 

Drag- down operator 

2 

6.8 

1.6 

Oct. 27. 1948 - Jab. 15. 

Foranan 

, 1949 

2 


5 

{fast Rollers 

3 


4 

Fast BsUers 

3 


13 

^snch ^ Stmsp 

& 


28 

Furnace Operator 

4 


1.4 

Drag- down 

2 


1.6 
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Sioonds 3e»r A 3t6«l Co. 
Loclcport, N» Y* 


Aorll 5. L949 

No. of 

Approx.^ of 

Hultlplea of tte 

OccuDatloa 


Total Personnel 

Preferrad Larel 

ypreeaii • 

z 

6.2 

4.6 

Sailor west side 

4- 

12.5 

3.6 

Seller east side 

4 

12.5 

9.9 

Soller^, west side 

4 

12.5 

4.1 

Holler eeist side 

4 

12.5 

15.7 

Pressure q^usnebar 

i 

18.8 

37 

Stamp Infi rods 

Z 

6.2 

26.7 

Ixmiaee naa * 

4 

12.5 

1.4 

Drag-dom operator 

Z 

6.2 

1.6 

January 6. ? and iO. 

Porsaan 

1950 

z 


1.3 

Holler ^ 7est 

4 


ii.a 

Hollar Sast 

4 


7.7 

Holler f2 ffest 

4 


1.9 

Haller pS Sast 

4 


4.3 

Prsasure luensber 

d 


4.0 

Hod Stan^er 

Z 


4.1 

Pra$ Do«m 

Z 


6.2 

Fumsee Hen 



2.7 

dbeannac 

8 


1.1 

Aturast 21. 1951 

Porsnen 

2 


2 .1 

itollsr ^1 West 

4 


1.88 

Hollar ^1 UCast 

4 


1.7T 

Hollar ^ West 

4 


1.63 

Hollar Sest 

4 


2.5 

Prassure Quenebar 

2 


1*3 

Bod Stamper 

2 


1.07 

Drag Down 

2 


1.67 

3lllat Loader 

2 


1.15 

Beater (Furnace man) 

2 


l.OJ 

Heater Helper 

2 


1.8 

Sbeaimas 

8 


0195 

>/algbera 

4 


0.81 
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May, 1?50 


Cfccupation 


Slmoada Sear it Steel Co. 
Lockpori;. N, T» 


Ko. of 


itpproz.^ of 
Thtal Peraeanel 


fforemezi Z ' 

Bfeisliup 10 

Fumacs 

Qzas^o^ ^ 

Roll - aast 4 

Roll jiz - Sast 4 

Roil yl - West 4 

RoU ^ - West 4 

Shearmeu (atraisl'-tenerfl ) 4 

quench era 2 

Dippers 4 

Stamp era 2 

Slippers 3 


Multiples of tlia 
Preferred leVel 


2.& 

3,9 

4.6 

0.6 


0.9 

o.a 

1.1 

2.2 

0.2 


August. 1950 


Jorataen Z 

Purnace 6 

Dragdovm 2 

Roll ^ 2ast Side 4 

Roil 3aat Sid*? i 

Roll ijFl West Side 4 

Roll ^ ifast Side 4 

quenchers 2 

Dippers 4 

Bod Stanxpera Z 


1.18 

l.l6 

1.11 

2.26 

1./6 

1.24 

1.45 

Itz 

2.49 

0.68 


ranuary. I95iy ^ 


Foxemea Z 

Furnace Operators 6 

I^asdotm 2 

Roll East 4 

Soli ^ East 4 

Boll 0. Vast 4 

Roll 0 ffast 4 

Strait tellers 4 

Dippers 6 

Rod Stampers 2 


1.63 

1.65 

1.80 

12*40 

18.90 

0.97 

L.OT 

1.15 

1.83 

1.65 
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Office IA.etnorandum • united states government 

TO , If. S. K«lla7j l&na^er oa.tb> Jumaxy 31^ A9S1 

PROM * Ifax^iX ^ssnbtul, SlrAotoi^, HoAlth and Safsty Ol-vision 

uiaiBCT: 'ussGsa a* iiUllq^krodt sipiiOIBbs 
SYWROLi HSTBSsoj 


ut a^'yair afo, ypu askad if it voOd b« poaeiU* ftxr tu to 
' •rtimat* our '*pcrt^tlal llaUll^r* aaiang ttw leans tan Ifclllncl 
•npl^aa. ia X aocplainad at Uwt t£aa» you preamtad a nthav 
loiotty problMi> cna PAiehy lu t)ia atata ^ our pr a a a n t lowMlodiga^ 

Nlld poohabily not ba a> MTra ya.i a won -tp j Pl-rat annarmJiB Btlq^ 

Stinolatad ty quaatlon you aakad^ na tiava alnco praparad tba 
attachad raporti "in Batinate of Cwulati'pa Uultjjda B^bauraa'to 
RadioaotlPa ULterials". Hils report glTsaj ty asdHrapolatlon of tha 
beat avallal^a laboratoirjr and huaan dat a, aat laatoa tsdT tha doaaa to 
the erltical < » » n H ] ^V jh i ot.i ' ui ft''oiip!l<iiyaaa dari«a tha par^ 

wb^bBV 1949* Pba HpoVl -anoiv tmt Hiara ara 17 < ~ 
yaaa whaaa lunga h apa had ■ora tbaw-Z 

1 have purposely withheld distribution of this report Air soi^ tw 
months in order to slva us a little acre time to ooaaldar tha aaUr> 
dity of our ast^iea. X am now satlafiad that thaaa estlmtoa are 
reasonably eoimdj only to a first approadnatloUi and so pdan 

to assent our approach to tha problem at the f n'tboomtxig maatlnf of 
tha Uadloal laboratory Siractqra. fbzhapa Boata of tha ▼iaitora 'will 
ba wilUns to vanturs an ^dnibn aa to the value of this approaedi 
and tha naanlnf of our estisatea in tama of '*pot«tTfaial liabill^r*. 

IV oim ^d^nt is that If these eetlmotab are in Mcror* pa jSrr on 
tha aide of safety, and that althoui^ tha peaeibUity of tumor dowalojp* 
nant amon^ the l&llinelcrodt amployeae must be raoc^tisedy «a earn role 
out the possibility of a nidesim’aad Inddanoe of disease im tbU froQ|>« 



Attachnant; 

"An Batiaate of Cumulative Uiltlple &o- 
posures to Radioactive Matarials* 
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ABSXBliOt 

Aa «Viict Au teaa aada to MUakto tta OT uflrt d i a Mdla* 
tien Sow to ii* '^sritis*!* wcxau «r «U of mna ao to <p <t» 

plut« k «Bd 64 ii» tet* liad BOX* tlun Bix acstths o< wpo w aw i -to 
Tadtowtlf* taK-tovials. ftoM «oxk«r« !»-»• b a m «^aad to aavaraX 
1grP** rs^rtlflok be-tb Isttonal *bA BxtonaX totoato , 

. frcm tto eiit8vb> tbi* ^USictltiM* Istoltod la asto a 
sttt^ ««rt kacnoxj toA tb» «f fert «u toUctad to ttcvt bam mrUaW3a. 
iba vMbaaiej rB^otrad tor tba dosa «pprc3d»tlop s bava aow b a m 
a»t»bHafa»fl» and tba Aata eaa ba sdjmtod Xiat to tom as jw« 

lofoiaatloB baeoa»» a-wAlabla. xha c*^ la ear kaoi&adlB* barn liiwi 
ambuiaads aod it la to ba taepad tba-t -tbia vill atianilbM Ibrtter 
labara-toxT and fiald Isrutlsatdcw toat ara rm^iirmA la MvUr to 
previda da-ta that am aot aow anllabba* Tor tba pr M m b » dam 
aatlmtoa to a firm appreximtim ara praaastad tbat ma aarm to 
a baa&a af O0r3^alatlea ultb tba biatosj af to am aoipSflgpaam 
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b «rdMr prerKte • Tor colctoatiaf tttm xans 4c9» la 

ladiTldDoSJi vfpoood to nmim sad xadln 4ui«» m bocm Mdo tb« 
ToUoKlQe oosaytiaaoft 

!• Sho YfoSli-^ ti th* rolatlvt}/ iT^Boliftlo Amts la tb« Ihmb 
iv)l is e^tamiOs to <tato xeportsd la Os IfcdftAioilgr of 
HoriwotOif doc « 90 saroa to «& vroal*. naiii Bifid 0^ of lov 
‘ •oUfaiUlT'* (a> Si Kcvo It o« prossM •' a^v» Ao^df tto 
' o^Uibilm lf« aon o B a trstlwaa vorsas upawf* lULs OMrov 
- is tdcoa txnm S&‘ii67»' X't is''B»B4 so t3a» taxis sor Mtl 
ats of tfsa «q^osoes t s etso* It !•» at tbs jjou ie t tiai^ 
th« obXj- l>asis Tor sodi as sstimts* VW Hdtao s it y 

of Boeboatatr feis^ that at axqr sixw « 9 oaors 1b«s1» ths . 
•q^litaitn Xvc saBe«(Etrsiie& it rasebad ia Sms 1 to S 
Tssrs* Ibtfr dats A<nr that ircm 70 to 75Sf of OAtUita^fi is 
Tsacbad «t -Oib sod of ooa 7 «sr asd oor ortisstlecs of laac 
-vrasioB eoaesstrstloa sro baaed «□ ttoo sasiaptios Ibat this 
ia 2ikaiidso txoa in au. 


Vb tan bad as ^partnaitf atvdr tba eosoasteartiss of 
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aoliibilitft va vaer Unit our to hla QVt 

expesora, ubloh vaa, tbarafore* of tba erdaor of ii^OOO tm 
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euloala apyra x l a a t a 'ly tas sostbs after bis 3sal i 
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eeweatratlaa of 6.3U alerogruB of sraidss pv cm of sst 
tiaasa vsa r^ortad. Sbara ia *ni,n>7 nidaooa Vbst tbs Mr- 
Jogleal balf Ufa of oK is tba img is apgOMaelSBtaar 30 dapSa 
CnniBB this to ba Tslld is ms. osa ess eCaalsta tbst tba 
poZsMHuy ooaeastratioB Jast prior to tta esssstiaa at t 
vaa 350 ug par graia. 


Ibis la lasar br * xsator of li tuss tba eesoastratisB shSob 
voifld ba aatia a ta d os tbe baaia off tha Xaehastv Itof macl> 
snts. A Tisitad aasant of a«tg«X atsdles scpasaro 

to <R\ bars is fbat abovs that Uia aqidlibrin lac« uuaaiautirs 
tlaaa ara aoasvbat lower than tboaa fosid in As ctss of OOs 
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of tba aoaeAat bls^rr aox^ilit 7 of 
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Bfctlaaf ot Boif Po— i 
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rad TsdtiBB dagposl'Mid i& tenM . ^ < 
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is*raivB v^tMoxn* 
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laertra diosad oraoiaB ooogaatratioo ia *Uia lieiw of 0*b>f 0»Io Oad 
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Sl/MMARY OF POTENTIAL CONFLICTS OF INTEREST 
S. COHEN AA$$OCIATC$ 

S. Cohen and Associaies (SC&A) was issued a contract by the Naticmal Iiutituie for Occupational SafiKy 
and HeaMi (NISOH) to provide technical siq)pon for the Advisory Board a Radiation and Worker Health 
(Board) in advising the Scaciary of Health a^ Human Services (HH5) on the science utilized by the 
NIOSH in conducung dnae leconstmctions, and on proposed additions of classes of employees to Special 
Exposure Cohort (SEC) under the Energy Employees OccupationaJ Illness Compeaattion Program Act 
(EKMCPA). There ik a signifkant number of qucrtionable activities dial create organizational and 
individuai conflictt that have not been identified by SC&A in their Conflict of Imerest declantions. The 
following infonnation includes a more deiaikd esqslnation of these activities as well as supporting 
documentation. Examples included are; 

4- SC&A was icttincd by inbatMianis of the Republic of the Marshall Islands (located within the 
Pacific Ihtiving Grounds - a DOE facility covered by EEOICPA) in dieireflbrts to obtain 
additional compe nsa tion exceedit^ $3.3 billion from die U.S. Govcn i ment for ndialion-reiated 
clainw due to nuclear weapons testing. 

4 Dr. Makhijani, and his associate al SC&A and die Instiiiite for Energy «id Envirantiiental 

Research (lEER) Mr. Berod Frwilce, were retained by die Ctmeemed Citizens for Nuclear Safety 
(CCNS) M 4X:NSv. D0E(D.N.M. Civ. No. 94-1039-M), a case involvB« die Los Alamos 
National Lahmtoiy, which is a DOE facility. In a 2003 s up ple m e nta i mvolviiig this ease. 
Mr. Franks erroneously noted that a dose reconstruction sn^ had yet to be conducted at LANL to 
be used to support their EEOICPA ciaims. 

4- Dr. Makhijani is also involved as an expert witness for the plaintifft in Lrmreace O'Connor, aal. 
*. Boeing ff.A., et al.. a civil case in the U.S. District Court for the Centml District of California 
involving die Boeing-Rodceldync Nuclear &cility. a DC£ ficility covered by EEOiCPA. 

i- Or. Mdefaijaoi was a key expen witness Air die plaintii% in a Pennsylvania class action case (Mi//. 
et al. K Babcock and tVitcox Company, at at., Caae No. 94~it9^ in die U^. District Coiwt in 
Pittsbwgh. PA). This case involved the NUMEC facility, an AWE covovd by EEOICPA. 

i. Dr. Makhijani p r e fomied work for the Rodey Mountain Peace and Justice Center glMPJC) 
relataig to the Rocky Flats nuclear weapons plaat dated December 2001 , a DOE fiidlity covered 
by EEOICPA. Su p trf e menting die 2001 1£^ nport n a DecefTdier2003 report, fh yparting a 
Consenrafive Anoroach to CkanuD at Rodev Fhts: also prepared by lEBt for RMPKI. 

4- Dr. Makh^ani auAured a report issued by the lEER and Snake River Alliance tovedving die 
Falte Nadonal Laboratory, a DOE fiicitify covered EEOICPA. 

L Mr. FiC^erald. former DOE Deputy Assistant Secretary for Health and Safety, exercised 

managment control over a significant portion of die DOE aclivides at sites that included Hanford, 
Rocky Flats, and Oak Ridge. Although Mr. FttzgenM'sconfltci of interest decbnUioii indkates 
that he would be ’^rrcluded from pcrfomiing work on projects di reedy relaled to his woik at 
IX>E. he now serves as the SCStA assistant Project Manager and lead site profile reviewer for the 
Hanford, Rocky Flats, and Y-I2 DOE facilities. Dr. Mauro't March 1, 2006 rtalement fer 
Congress stresses that. SCft A team member that has worked in the past at a Federal facility 

can serve in a lead capacity on any task issued under this contnun desliog with that facility. ” Mr. 
Fitzgerald's responsibililies clearly inetuded management of safely and health activities at all these 
facilities- 
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ADVISORY BOARD ON RADIATION AND WORKER HEALTH 
Potential Conflicts of Interest of S. COHEN & ASSOCIATES 

Backgfoand; The President's Advisory Board on Raifiation and Worker Health (Board) 
advises the Set^etary of Healdi and Human Services (HHS) on the science utOized by the 
National Institute fot Occi^aticmal Safety and Health (NIOSH) in conducting dose 
reconstructions, and on proposed additions of classes of enq}]oyees to Special Exposure 
Cohort (SEC) under the Eno^gy Employees Occivational Illness Conq)etisa:Uon Program 
Act (EEOICPA). The Board also conducts reviews of individual NIOSH dose 
reconstructions. NIOSH, as administrator of Bcraid activities, issued CDC Contract 
Number 2(X>-2004-03805 to S. Cchen and Associates (SC&A) to provide technical 
support for the Board. As a requirenieitt of the contract, SC&A implemeided a conflict 
of interest plan oti December 1 S, 2004 (Attachment 1 ). 

Rccoitly, it has been alleged in a number of voiues that the SC&A conflict of interest 
{flan is extremely stringent. For example, this allegation was einifltesized in the Mardi 1. 
2006 statement that was prepa r ed for foe House Judiciary Subcommittee on Immigration, 
Border Security and Claims Oversigibt Hearing on EEOICPA by Dr. John Mauro, Project 
Manager for the SC&A contract (Attachment 2). The above-noted conflict of interest 
plan addresses both organizational conflicts and individual cmiflicts of SC&A staff 
monbers. Exhibit A of the SC&A plan is an example of foe conflict of interest 
certiflcalion that is ctm^leted by individual SC&A staff members. Ahjhou^ questions 
II, III and IV of foe certification are clearly Mie>sided by linutmg their inquiry to 
activities " on behalf of’ (en^foasis in original) die Department of &ieigy (DOE), a DOE 
contractor, an Atomic We^ums Employer (AWE), or an AWE contractor pursuant to a 
contract or in litigation, question V is broader and specifically aides for "any current or 
past histoiy of contracts or financial relationships that would result in an actual or 
perceived conflict of interest with respect to potential work p CT fwm ed under CDC 
Contract No. 200-2004-03805.” 

There are a sifpiiflcant number of (|uestionabIe activities by various SC&A staff members 
that create oi^amzational as well as mdividual conflicts that have not been idemificd by 
SC&A in focir Conflict of Interest declarations. While most of diese quotionable 
activities may not trigger the one-sided test for excluding activities related to defending 
DOE or its contractors in radiatim-felated claims, many raise obvious potential conflicts 
due to current and past relationships that have a direct bearing on the work SC&A 
performed to assist the Board's equation of NIOSH dose reconstruction program 
activities. Examples of these activities are presented below. 


Activities of SC&A aud Drs. Mauro and Behllnc! 

AttachmeiUs 3 and 4 are the SC&A Disclosure Statements ofOrs. Mauro andBehling, 
respectively. Note that Dr. Mauro only lists the Savannah River Site as a DOE/AWE site 
where a conflict of interest exists and Dr. Behling lists none. However, SC&A was 
rained by Ihhabiiants of the Republic of the Marshall Islands (located within the Pacific 
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Proving Grounds — a [X)E covered by EEOICPA) in their efforts to obtain 

additional compensation from the U.S. Government for radiation>related claims due to 
nuclear weapons testing. SC&A, particularly I>8. Mauro and Befaling, did diis woric and 
re^MOsented claimants in both compensation claims uniler die Nuclear Claims Tribunal 
established by the U.S. Oovemment with the Rqiublic of die Marshall Islands and in 
their “Chang^ Circunetances** petition with the U.S. Government in 2005 (prior to and 
after SC&A began woiidng for the Board). Attachment 5 is a copy of the Congressional 
fU«earch Service report <m the “Changed Circumstance*' petition. Pages CSR-14 and 
CSR-l S reference E)r. Mauro's work in which Behling also participmed. The petition 
was based^ in large pail, on SC&A’s representational wodt. Attachment 6 is die report of 
a 1999 House Committee on Resources bearingcntitled, “The Status of NuclearClaims, 
Relocation and Resettlement in the Marshall Islands.** This example demonstia^ that 
SC&A organiaationally, and Dr. Mauro and Dr. Behling indi^dually, cmducted work to 
sun>*>rt claims against the United States in excess of S3.3 bilHon ^ the Pacific Frovtng 
Grounds. These activities raise significant crmflicts at this particular DOE site. IDr. 
Mauro is Che Project Manager fbr SC&A and Dr. Baling is die SC&A lead <m individual 
dose reconstruction reviews as well as on the NK^H/ORAU Procedure Review. 


Activitiei of Dr. Arluu MakhilanI: 

Dr. Makhijani is the lead on the SC&A review of SEC evaluations by NIOSH, as welt as 
a SC&A reviewer of site profiles. Attachment 7 is has ctmflict of interest declaration 
indicating no cmiilicts at any DOE or AWE site. Dr. Makhijani has done significant 
work for groups that have been or are currently involved in litigation widi DOE (or its 
contiact<Ms) and AWEs. He has saved as an expert witness in this litigation and has 
done significant w(»k that is attributod as being done under contract to such grotqis. 

Much of this work is directly related to radiatirni-related clahns and Iris work in these 
cases is directly related to the NIOSH wmk that he is reviewing under the Board's 
ccMitract. 

Examples of cases where Dr. Makhijani served as an expert witness for plaintifB include: 

• Dr. Makhijani, and his associate at SC&A Mr. Bemd Framke, are involved in a 
consultative role to die Concerned Citizens for Nuclear Safety (CCNS) in CCNS 
V. DOE (D.N.M. Civ. No. 94>1039-M), a case involving die Los Alamos National 
Laboratory, which is a DOE iacility. Attachment 8 is a CCNS press release 
describing the litigation and Dr. Makh^jani's and Mr. Fnuike's roles on an 
ongoing basis (a November 2005 report covo^ and acknowledgemait Dr. 
Makhijani of this activity is also mcluded). Mr. Franke’s SC&A disclosure 
statemon, Anadiment 9, indicates no conflicts at any DOE or AWE sites. Also 
included in Attachment 8 is the Executive Suinmaiy of a siqiplemenlal report. 
New Mexico’s Right to Know: The Imnact of Los Alamos National I ahafatrirv 
Operations On Public Health and the Envirmiraent . authored by Mr. Franke and 
others in August 2003. Note In decament that Mr. Franke states, **LANL (Los 
Alamos National Lalidfaforyl was the first dte to develop atomic WMpom. 


587 


Yet m complete do<e reconstnicttoD study has not been conducted at 
LANL... Workersiai other DOE sites have utilized these dose reconstrucdon 
studies to support tfadr daJnis under die E^iergy Emph^rees Occupational 
Illness Compensation Program Act of 20M (EEOICPA). To their detriment, 
LANL retirees and workers do not have a dose recoDStnictlon to rely on fw' 
their EEOICPA daiuta.'” NIOSH has in fact completed over 300 dose 
reconstructions far cases from LANL, nearly kalf the cases sent to NIOSH by 
DOL from this facility. Also note that SC&A has not begnn their evaluation 
of the LANL site profiles at the time Mr. FVankc drew this condosion and 
reported It as a deficiency in a report done for the piaintlffs in this lawsuit. 

• Dr. Makhijani is also involved as an expert witness for tile plaintiffs in Laurence 
O’Connor, etai. v. Boeing N. A., etai, a civiJ casein the U.S. District Comt for 
the Central District of Califmnia involving tiie Boeing-Roeketdyne Nuclear 
facility, a DOE facility covered by EEOICPA. Attachment 10 is a motion in tiie 
case wtidi lists Dr. Makhijani as an expert witness for tiie plaintiffs. Attachment 
1 1 gives Dr. Malchijani’s desertion of his role as the plaintiffs' expert 

* Dr. M^diijani was a key eiyiert witness for the plaintiffs in a Pennsyivania class 
action case (Hall, et at. v. Babcock and Wilcox Company, et aJ., Case No. 94-095 
in the U.S. District Court in Pmd>u^, PA). This case invdved the NUMEC 
focility, an AWE covered by EEOICPA 


These examples laise significant conflicts for b(^ Dr. Makhijani and Mr. Franke at tiiese 
DOE and AWE sites. There are a number of other groups opposing DOE or its 
cmitractors that Ch. Makhijani had rclalionships wifo tfm cause direct conflicts with his 
work for the Board. Signdlcant work was petflMmed by tiw Institute Ah’ Energy and 
Environmental Research (lEER), an organizati<w where Dr. Makhijani serves as 
President arxi Mr Franke is a staff membo' as well as on SC&A staff, for groti^ 
involved in a lawsuit against DOE. Much of this work is done for a number of the 39 
plaintiff groups involved hi Natiaal Resources Defany Coutici if. Rictiamsoi^ Civ. No. 97- 
936(SS) This iiorfcwmoflmkaidddmi^r^ttfollipdSdnlvou^s'CrBzenlsPitorliQnng and 
Technical Assistance’ Fund. Documentation oflNs Fund and a list of awards under the Fund we 
in Attachment 12. Examples of such relationships and work include; 

* Attachment 1 2 also includes a press release concerning work Dr. Makhijani 
preformed for the Rocky Mountain Peace wid Justice Center (RMPJC) relating to 
the Rocky Flats nuclear weapons plwit dated December 2001 , a DOE focility 
covered by EEOICPA. Supplementing the 200 1 lEER report is a December 2003 
report. Supporting a Conservative Approach to Clean im at Rockv Flats: also 
inepared by lEER for RMPJC (Attachment 1 2 also includes the Executive 
Summary of this report). 

• Attachment 13 is a report issued 1^ the lEER and Snake River Alliance authored 
by Dr. M^tiiijani inv^i^hg the Idaho Falls Natidihal Laboratory, a DOE facility 
covered by EEOICPA. 
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Chfonologyof 
CCNS^CIe«i Air 
Act citiz«n‘s suit 


Consent Dscree 
betMisen CCNS 
and DOE 


Settlement 
Agneemeni 
between CCNS 
and DOE 



CAA deu* reMMicn 


Facta About the Consent Oeciea Settling the Clean Air Act 
Lawsuit Brought by CCNS Against the Department of 
Energy 

In 1904. Conoemed Ctlizans fcr Nudear Safely (CCNS) filed a citizens' lawsuit 
aganstthe DepertncMof Btergy. CCWS v. DOE. faM.M. Civ. No. 94-103S-M)fbr 
Clean Air Act viotafionsal Los Alamos Natural Lalboraloiy ^.ANL). 40CFR61, 
Subpart H. 

The fadecN district judge found for cats, based upon DOE’S admisBton that 31 of 
S3 ‘m^or* stadcs and a s e o ci aled <)uaBly asMranoe progr a n s were net in 
oomp U ance wKtt the Subpart H regulation. In January 1907, facing $2.5 bOHon in 
poeNUe penalties and the potential shutdown of many of its fadfoes, the 
Oepanment of Energy (DO^ settled the landmark Clean Air Act cittzent' lawsuit with 
CCNS. 

Under the se tt l em en t proviaions of the Consent Decree, up to four compreheneive 
independent audita wll be perfonned to verify vrhelher LANL is in ful compTianoe 
with ttte Clean Air Act (Sufeftort H). 

The parties aiyeed that Dr. John Ti, of the Risk Assessment Corporation, and his 
Independent Technical Audit Team (rTATjwoiid perform the aucM. The ITATie 
comprieed of Dr. John TV, Risk A sees i ma n f Corpordion; JB W. Aaneneon, Sdendfie 
Consulting. Inc.: H. Justin Mbhisr. Independent Constdtant Arthur S. Rood. K-Sp^. 
Inc.; and Helen X Grogan, Cascade Sderttific Inc. Dr. Ti determinas ttie scope of 
depth of the tacfniCBi audits. 


MonSatna Report tor 
BW toWSSi fer Energy 
end ErMfonmen tt I 
RacMedi entie FM 



SipCteenAirAct 
bytojunlMdSenieMi 
Bento Fndw 
^2030 


Audi or UNA 
fiptoins I irtflmirrif 

Compime ton s« 
CtoaiMAcLSiepet 
Ktolflse 
byfwRWc 


CCNS's consuHants in ttte audit preciess are Or. Ai^ MNdilani and Bml Ftardto. 
of the IftsfitulB for Energy and Enyfoonmantai Rcacar c h . DOE must for calls's 
lechnieatoomultantslomonitorthelTATinordertDSafeguard tttefrtdm^snderue of 
the audtt process. 


The audk schedule; 


• The first audit «ras to verify LANL's 1995 Subpait H oomplianoe. During foe 
first audit, the ITAT found that LANL "dW rvit meet cetfoin regulatory and 
tscftnicalrieguiiiemertstoid was not in compliance with 40 CFR 61. Subpaii 
H,fDr1996.'‘ 

• The second aufit was to verify LAM.‘8 1999 Subpait H oompliaioe. The ITAT 
concluded that LMfL was in compliance with Subpait H. CCNS wfo lEER 
repfied that the statement of comi^tonce ahoudd have been conditional 
'beoauee 4ANL^-not perform uncertainty oalculafions and did foe lelafiv^ 
low dose eefimafe for 1999(0.^ mrem) was partly the nesuH of the fact that 
the main beam at foe Los Alamos Neutron Science Center (LANSCE) did not 
operate dtmng 1999. 


http://www.nuclearactive.org/docs/'CAAindex.htm1 


03/06/7006 
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S> 1 AlliMbN I Ut UHL JUtit* MAUKO, SANf UKU WHtiM ANU ASSOUlAlilS 

Dr. MAURO. Th«ik you for invitii^ me hoe today and titank you to the people of Eoewtiak for 
a<eiftng me to come. I work for Sanford Cohen and Associates. This is a small oMnpai^ in McLean, 

' Virginia, diat specializes in risk assessment. 

My background is specifically in file area of bealtfa, ph>«ics, and radioecology. This is die stutfy of 
radioactivity in die eDvirooniciit and ite effects on people. I have been p crf on ning analyses of the type 
ihar ] will be summarizing here tot about die past 25 years at hundreds of diffocnt sites duot^iout die 
Umled States. 

This past September die people of Enewetak retained SC&A to pefmm an independem evaluation of 
die radiological conditions on Eaewetak atoll, specifically, and to assess what ne^ to be done to 
reiii»Hate die atoll so diat it would con^ly with die ckarance criteria, or the accqitance criteria, for 
cleaniqi that was summarized 1^ Mr. Ri^ardsoo. 

Wc started our investigations in October, and we conqdeted them in ApriL In April we appeared 
before the tribunal presenting testimony on our findings. The 12'page summary dim I provided you with 
there sununarizes but 1 also have a full cc^ of our report tbk I would like to leave with the 

Committee. R details our findings, 

What we basically did was collect all of die data that the Department of Energy has collected rince die 
1 9708, literally tras of tfaousands of measinmnents. We did not perfonn any meastnemente of our own. 
We used that data to prafimn mathematical moddiog of if die pei^le of Eoewetak woe to refiitn to die 
northern istends— by the way, some of the questions that were raised earlier, as I proceed 1 wmild like to 
respond to senne of those qiiesti<»is because 1 think diey are inqiotl aiit 

Page 111 PBEV PAGE TOP OF DOC 

The p6<^ie of &iewetak are curroidy hvng on the sotfibern islands, Eaewetak island. But the 
. nordiem islands sudi as Enjd^i, bomelaod for many of the foewetakpeodn, are currently not being 
occtqiied because of radidogic concenu. 

What we did — what I did as part of a team of people atSC&A waste gadi^ all oftfae data and 
evaluate dte radiatum doses that midtt occur te people wdio would relocate to the northern islands 
tcHDorrow and assess what kind of radiation doses diey would receive and what needs to be d«me to 
correct the problem. 

What we fotaul out is that die radiation doses, if fiie pet^ile of EtieweCak dkiuld return to Baidn, for 
exanqile, me of the many islands omfii, in the year 2000, the doses would be 10 to 100 to 500 times 
higher than the current radiati«i protection stimdmds we are using in the United States, an uoaoceptifole 
situatimL 

We then proceeded to ask what could be done about dial. We evaluated a Intiad range of alternative 
remediation strategies. We actually costed out 30 diffenatt qrproaches to ranediatc die probtem. And in 
doing so, we used five criteria to sort of score or evaluate d)e merits of all of dte alternatives to fix the 
problem. 

First, vriiatever the remedy, it dbould allow the people of Enewetak to return to dieir htMiies in the 
northern islands as aooo as possible. If you were to wait for the radioactivity to decay, it turns out die 
inqNxtant radkmuclide, die cesinm 137 widi a 30 year half file, it would take over 100 years to decay 
down to levels that were acceptable. 

Second, die cleamqi has to he iMOtective. ThiU means achieve the cleamqi criteria of 15 millirempM' 
year. Third and veiy inqiorteiit, whatever strategies diat are adopted it mmiiniTea die ecological rfamag f 
and incorporates measures that restmes die ecosystem to a self-sustaining condition. 

Fourth, cosl effective; and finally, pennanent, diat is, whatever gohitioQ or remedy strategy is 
selected, it diould be a pentaanent solution. Based on our invertigations, we identified a strategy to 
.TCcommCTd, and it co nsis ts of five elements. 

Page 112 PREV PAGE TOP OF DOC 


bttp://coinnndocs.house.gov/coiinnittees^^esource8/hi!5745 1 .000/hu5745 1 _0.HTM 


03/03/2006 
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Ft: JN 
To; JC, ST\ 

1/31/05 5:39PM 

This is where we are - w^ierever that is! 

Fr: SH 
To . MK, KI 
1/31/05 5:37 PM 

Alts. To NIOSH FR Not On SECs 

Mala, Kris, et al. - as requested, we’ve spent sev hours pouring over NIOSH Fed Reg Notice, 
attempting to devise alt long that mi^t reduce the precedent’! impact of SEC ^provals it rec’s 
for Iowa Army Ammun Plant and Mallinckrodt 

As discussed, the rationale prov’d in doc for add’g 1 949-1957 at Mallinckrodt is that, while 
NIOSH has all the data needed to reconstr doses during those years, pet’rs and others have cast 
douby on the accuracy of someof the expos. Data and hence claimants would be ^eptical about 
any dose estimate results. The rationale for making the entire period of work at Iowa an SEC 
class is that while NIOSH has the data to do dose reconstructions, it believes it is constrained 
from doing so b/c the data is class’d and dose estimate assumptions could tl^refore not be fully 
and transparently revealed to the claimant 

W/ respect to Mallinckrodt, we have sugg’d revised lang (see attachment) that would simplify the 
eval and recommend a sii^e SEC class covering the years 1942-1948. This SEC is justified in 
terms of the lack of data upon which to make credible dose reconstr’ns at that site based on the 
specific fact pattern there, and does not (as revised) <^en the door to direct application of the 
finding to other sites. By adding the years 1 946-48 to the earlier period, roughly half of the 
claims DOL has rec’d from Mallincloodt emps or their survivors would be incl’d in the SEC 
cohort 

However, the per 1949-1957 at Mallinckrodt ca’t, in our view, be justf d for mcl’n as an SEC. 
The NioSH doc openly acknowledges that dose reconstr’ns can be done for that per, and the only 
reason cited for asserting that an SEC shld be decl’d is diat claimants and advocates have alleged 
that espos/monitoring data is missing, inaccurate, or corrupted. As noted in our formal cts last 
week, that samealleg’n has been made foi virtually every DOB site, and in most cases has been 
achknowledged to one degree or another, and NIOSH’s dose reconstr’n process specifically 
designedto overcomethosc data weaknesses where possible. Therefore, the use of that rationale 
for Mairt will absolutely imply its enthusiastic applicat’n all around the complex. Further, there 
is no basis in the statute or NIOSH rules to approve an SEC appl’n in circumstances in which 
NIOSH has annonced that in CAN do dose reconstr’ns, which it announces in the very Notice at 
issue. (Note; NIOSH has compl’d several dozen dose reconstr’ns at Mall’t, making their 
recomm’n of SEC status for these years even more mysterious.) 
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For these compelling reasons, and b/c we have no info wliatever with which to constr an alt 
justfn for this per, we have revised the attached version of the notice to eliminate the extralegal 
and broadly applicable “credibility cloud” rationale, and thus to require that NIOSH DENY the 
STC class petition with respect to employees who woiiced at Mall’t during 1949-57, but who had 
less than 250 days emplmt during the 1943-48 per. We recognize that this outcome will not be 
will-rec’d by those w/ whom HHS apparently shared the draft Notice, but we know of no way to 
assert that an SEC for these years is justf d, and the use of die proffered rationale would 
essentially signed acceptance of SECs at all DOE sites. As noted, the early years SEC ^roval 
will result in about halftheMalPt claims being adjudt’d under the SEC presumption, which is an 
^ropriatc outcome given the deferring situations in terms of data availability (and, as we 
understand it, real risk of expos) during the 2 difi* time periods. 

With respect to the Iowa eval, we have been unable to id any cbgs to the rationale for an SEC 
approval that would limit its afrplicability to other sites, or make it more defensible. We 
considered han gin g the rationale on a NIOSH regulatory provision that allows SEC status to be 
decl’d if NIOSH is unable to obtain the data it need to conduct dose reconstr'ns in a timely 
fashion. However, that provisionis not applicablehere, since NIOSH ft^ly admits that it has all 
the (presumably classfd) data needed to estimate doses. We have exhausted our knowledge of 
the issues at Iowa and can present no alt or impr’d or narrowed rationale for an SEC approval 
that isn't flatly contradicted by NIOSH’s own admissions. Therefore, the attachment simply 
leaves the Iowa eval unclad. 

If NIOSH and DOE have any specific knowledge about the type of materials, and especially the 
degreean sensitivity of the classf n of data surrounding those materials, perhaps they could insert 
that specificity into the revised Notice and limit its precedent-setting impact, at least to the 5 or 6 
sites that p^ormed essentially similar work - e.g., assembly and disassembly of warheads. 

Please note, bowev^ that by adding such specific rationale, NIOSH would very clearly be 
inviting SEC pet*ns fiom the obviously similar sites. And our experience with DOE complex is 
that functions that are thought to be segregated in a few sites tend to have spread in a somewhat 
surprising manner, such that it can be expected that wariiead work will be “discov’d” in many 
places where it was not supposed to have h^>pened. Finally, claimants an their reps will assert 
the argument that classified data abounds inthe DOE complex, even if the classificatioa issues at 
their own particular site are different and less significant than at Iowa-like sites. 

All that said, it remains our firm conviction that the “transparency’* criterion adduced by NIOSH 
for accepting the SEC petition for Iowa is not spelled out or supported by foe statute or their regs. 
Even if they could add more refined descriptions of the type of classfd info and the reason why it 
is especially important ttuit discussion about dose estimation involving that info be curtailed, 
there is no legal basis for the SEC approval of the Iowa class. Claimants whose cases are 
subsequently denied b/c the site has borome an SEC via this process (i.e. thos with non-RECA 
cancer) will be able to sue to overturn the SEC decision, wh^her the rationale is couched in its 
current extremely broad lang, or is circumscribed as much as can be done given the parallels 
betw several DOE sites that did the same kind of work as Iowa. The NIOSH proposal for Iowa is 
not a good policy outcome. 
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In sum, we found a partial compromise that broadens the Mall’t SEC to encompass about half of 
that work force in a way that is defensible, but we were unable to find any way to narrow or 
strengthen the Iowa eval. Since we were asked to improve the notice rather than simply reach a 
completely opposite outcome, we left the Iowa portion unchgd. We continue to believe that it is 
neither legally sound nor supportable as policy. 

Let me know if we shld do more on tiiis. Thx, sh 


10/05/05 1 :30 PM 

FnPT 

To: SH 

Shetby, 

Here my recommend’s for policy actions. , I talked to Larry Elliot. He was not sure what 
the Mairt designation will say. Particular note, John, Lew Wade and Diane Porter were at 
OCAS today. Larry asked about refreshing the Board and Diane informed him that it has been 
decided not to make any chgs to the Board membshp! 


10/05/05 12:25 PM 
Fr:MW 

To: SH,VL, MW 
cc: PT, JN 

Thx Shelby. We share concerns. 

If there are any programmatic reforms - leg., admin, reg’y, you name it - that we could 
potentiality tee up for our policy officials, we’re all ears. Atthis pt., nothing should be ruled out. 
These would be OMG ideas, not DOL ideas. 

My bosses typically expect the id of a problem to be accompanied by options to solve it. Legis 
solutions are not a 1" option, b/c they are hard to get enacted. 

MW 

10/05/05 9AM 
Fr:SH 

To: MW, VL, MW 
Cc: PT, JN 

FYl, Apropos of our brief discussion about EE.. Costs, see the Cantwell news release and 
letter to NIOSH and the EE.. Advis. Brd. Chair attached. Asl sugg’d, the criteria the Brd has 
advanced (and NIOSH and HHS have endorsed) for adding to the SEC for the the I” 5 ^rv’d 
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pet’ns are so fuzzy and some cases so clearly related to pol. press., they almost beg for this kind 
of “me too” re^onse. 

You’ll note that Cantwell is quoting from a report of the Brd’s (really NOSH’s) support 
contractor SC&A, an outfit that has basically diiv^ NIOSH toward more and more lopsided and 
extreme exaggerations of dose on the grounds that evKy decision point must be as “claimant 
favorable” as conceivably possible. The Brd has allowed, even encouraged SC&A to pursue this 
unbalanced course, and NIOSH has shown no willingness to stand up to it, and recently doesn’t 
even try to refute SC&A’s more outlandish assertions. This is not a slippery stope, it’s the expert 
downhill chute. 

SH 

NIOSH Dose Reconstr’n Policy Actions 

1 . Nat’l Acad of Sd Revw - The review of NIOSH site profiles procedures, and dose 
reconstructions coducted by SC&A thus that of the Advisory Brd has not 
addressedthe accuracy of the process concerning potential over estimation of exposures. 
The stand, for con^ is 50 potential over e^imation of expos’s. The statndard for comp is 
50% or more Ptob of Caus (POC) d the 99% confidence level, however, the Brd’s 
“audits” only look at potential imder estimation. An independent review of the process is 
needed to detmnine if the NIOSH dose reconstr’ns are either over or under 
compensatinng deserving claimants. An expedited review by a group such as the NAS 
could accomplish this if the review was stmctured to review the resulting compensation 
results along with the dose reconstr’s. This review shld also focuson the findings and 
recomm’s of SC&A and the Brd to determine if the reconun’s are lesxilting in either 
under or over coir^. It hid also look at conformance w/ the statutory and reg’y leq’ss 
concerning accuracy and use of reasonable and plausible assumptions. 

2. Refresh the Advisory Brd(AB) - A # of the AB mcmbs’ terms have expired. Replacing 
these membs could bring sginificantly more balance to the Brd. 

3. Add Ex-oflicio Brd Membs - A # of gov agencies have a direct or indirect interest in the 
deliberations of the AB and the intact it has on the resulting dose reonsti’s. Any agency 
w/ responsibilities for rad’n safety and health can be significantly impacted by the 
outcome of this AB’s actions. These incl but are not limited to DOL, DOE, DOJ, NRC, 
Naval Buclear Prc^ulsion Prog, and VA. Significant benefit could come by having ex- 
oflicio membs on the Brd (they could be non-voting membs) fiom several of these 
agencies. 

These SC&A and AB reviews that are resulting in determ’ns taht create add’l class 
designations have significant and direct impact on DOJ in administering RECA and VA 
in administering their con^ progs. Dose reconstr’s are done by the Defense Threat 
Reduction Agency for these progs at the Nevada Test Site and the Pacific Proving 
Grounds. The Brd will review a petition for the Pacific Proving Grounds in the near 
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future and they will also review the NIOSH site profile for the Nevada Test Site. 

4. Apply Conflict of Int Criteria to the Brd’s Contractor - NIOSH contractors 
c<mducting dose recoiutr’ns or working on site profiles have conflict of int lims. Dose 
reconstructionists are prohibited fit)m working on dose reconstructions at sites where th^ 
w^e previosuly employed or wbere they did professional work and could have a conflict 
interest. No such reqmt exists for SC&A and as a result, inds conducting the reviews for 
the Brd are also involved in tort claims at the very sites where they are reviewing the 
NlOSh results. Since the SC&A contractis a NIOSH contract, NIOSH could place a 
prohibition on SC&A for involvement of SC&A employees in cases where they have 
such conflicts of interest. Add’lly, NIOSH contract emps conducting dose reconst’n were 
req’d to file conflict of int stmts which were and are public. A similar provision shld also 
be ^plied to SC&A. 

5. Admin Review of New Class Determination - Early review of SEC class determ’s and 
defs would be of sigmficant benefit. Recent designations were issued before there was 
any review by DOL or 0MB. There have been significant probs encountered with the 
specific class defs that caused consi(terable probs in admin’g the new SEC and in the 
case of Oak. Ridge y-12, req’d the significant expansion of the class due to vague def n of 
the class. This could have been mitigated had the adjudicators been given the opportunity 
to review the designation. The scope of cov’d emps in the class could have been defd m 
a way that limited incTn to those ind who the eval and desig’n intended to cover. 

6. Strict Application of the Statutory Stands. (X Cnasation - NIOSH dose reconstr’ns 
are more fieq’y applying as5un^)tions that are systematically and dramatically increasing 
over estimations under Ae premise of "claimant fiiendly” assumptions or even for 
reasons of “calcmlational convince.” This is trending to ever increasing POCs. A strict 
aj^lictn of the stand of causation comp would have a dramatic impact. This impact could 
be significantly enhanced if the AB was also charged to not only look at under comp but 
also over comp in their delfi>erations and recomms. 

10/06/05 5:24PM 
Fr: JN 
To: SH 

Cc.PT, RM, OP, ST,JC 

Attached is redraft of Pete’s sugg’s. Essentially I put a front piece on and then just re>arranged 
and edited Pete’s sugg’s. I did leave one out, about Ex-Officio membs, since I think that would 
req legis and also they would not have a vote and they probably wouldn’t have any effect on the 
rush to judgment advocates anyways. I think I incorporated all his other suggs. 

E-mails from previous doc 

Energy Emps Occupat’l Illness Comp Prog Act 
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DOL has grown increasingly concerned over HHS’s rapidly diminishing coordination of 
activities and decision concerning die Energy Emps Occupat’l Illness Comp Prog Act (EEOICPA 
(EE..))- Recent actions, particularly those relating to adding add’l classes of emps die EE.. SEC, 
which grants those emps EE., benefits ifthey have incurred any of 22 cancers and have worked 
in any SEC Vilifies a total of 250 days, have the potential to vastly increase the cost of the prog 
and decrease its sci validity. HHS’s inability or unwillingness to reasonably construe the Cong 
criteiia for suck add’s, particularly the reqmt that dose reconstruction (estimating emp’s expos, to 
rad’n at the facility) be infeasible for the add’l class, appears to be leading to an all-encompassing 
expansion of theSEC resulting in costs aii^oacbing STbillion. 

DOL has attenqjted to raise this issue and a # of others also threatening to result in an excessive, 
unjustified and inequitable increase in claimsaccepted under EE., w/ little success. At this pt it is 
clear that only intervention by the 0MB is likely to stem this trend. 

DOL has a # of concrete sugg’s concerning how this mig^t be accomp’d. 

• Clearance of SEC determ’s by OMB ■ The single most effective way to prevent 
of billions of dollars is by req’g HHS to clear its determ’n to add add’l emps to 
the SEC w/ the OMB after an opportunity for int’d agencies such as DOL to 
comment on ftie analysis andthe determin’n. DOL has unsuccessfully requested 
an opportunity to review the HHS analysis and detennination of SEC petitions. 
While recognizing that Cong has imposed an unreasonably short deadline of 30 
days ftom receipt of the recomm’n of the AB on Rad’n and Worker Health (AB) 
for HHS to act, we still believe OMB clearance is crucial to preventing unjustified 
admissions to the several of the recent SEC petitions considered by the AB. DOL 
has ^80 experienced problems in several cases w/ the desciiptionof the class 
adopted by the Nat’l Inst for Occup’n Safety and Health (NIOSH). In view of the 
effect and costs of an over-expansive def n, we sugg that such deteim’s also be 
subject to OMB clearance. 

* Impartial Review -Cong intoided AB provide impartial analysis of sci validity 
and qual of dose reconstr’n efforts by N10SH and of other matters related to rad’n 
and worker health and to make impartial recomm’s on add’s to the SEC. So far 
AB has totally &iled to take a bal'd ^proach to examining NIOSH activities. 
Nearly have its membs have operated as unwavering advocates of any action that 
would expand benefits, while the remaining membs occassionally raise dissentii^ 
views but are unwilling to forcefully advocate any positions likely to disturb the 
claimant community. This unwillingness to fulfill their responsibility by carefully 
examine issues such as whether the so-called ’‘claimant-friendly” devices 
increasingly adopted by NlOSh are overestimatii^ and over-compensating 
claimants has been magnified by NIOSH’s decision to provide technical support 
for the AB through a contractor Sanford Cohen & Associates (SC&A) rather than 
through its own staff. SC&A has relentlessly pursued an agenda that appears to 
be designed to result in max pmts to claimants regardless of sci valididty. DOL 
sugg’s the following in an to attempt to provide the impartial review not currently 
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being undertaken. 

* Nat’l Acad of Sci Review - HHS previously indicated that it was 
considering requesting a review of its dose reconstr’n prog by the Nat’l 
Acad of Sci (NAS). Our understanding is that this idea since been 
abandoned. We believe that this would supply the kind of outside eval’n 
not being provided by the AB and would serve as a val benchmark in 
assessing the activities of both the AB and of SC&A. 

• Refresh the AB - A # of the AB membs’ terms haveexpired. We were 
previously informed that a # of newmcmbs would be apptd. More recently 
we were informedthat the AB would remain as currently constituted. We 
believe that replacing these membs could provlcte an opportunity to add 
Brd membs willing and able to advocate a scientifically valid ^proach to 
caning out NIOSH’s responsibilities under EE.. 

■ Apply Conflict of Int Criteria to SC&A - NIOSH contractors conduct in 
dose reconstr’ns or working on site profiles have conflict of int. lims that 
prohibit them from working on dose reconstr’ns at sites where they were 
previoxisly employed or where they did professional work and could have a 
conf of int. They are also req’d to file pub conflict of int stmts. Nos uch 
req’t has be^ imposed on SC&A by NIOSH and as a result, inds 
conducting the reviews for the AB are also involved attempts by various 
indvs to seek damages as a result of rad’n expos at the sites where they are 
reviewing the NIOSH resuite. This is an obvious and considerable 
incentive for those individuals to seek to magnify to the greatest extent 
possible rad’n exposure at those facilities. NIOSH should be req’d to 
urpose the same conflict of int provision it applies to its other contractors 
on SC&S. 

• Operattonal Concmis - In addition to the other concerns expressed above, DOL 
has serious concerns about the operational conduct of dose reconstruction and of 
the creation of site profiles (facility-specific guidance docs dettuling how a dose 
reconstr’n shld be performed) by I^OSH. To the extent that 0MB is in a position 
to review the conduct of NIOSH, particularly its recent and increasingly 
problematic use of assumptions about the amount of rad’n exposure incurred by 
emps at cov’d facilities that tue systematically and dramatically increasing over 
estimations under the premise of providing “claimant fiiendly” a^umptions or for 
reasons of “calculational convenience,” this could prevent a substanti^ amount of 
overcompensation of claimants and a substantial undermining of the sci validity 
of the EE.. Comp prog. 

As noted above absent a major chg of direction by HHS or substantial oversight by 0MB, the 
EE.. Prog is rrqiidly heading in the direction of an expansion ofbenefite in an amount orders of 
magnitude beyond what Cong, at its most generous, ever contemplated when this prog was 
Kiacted. 
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Mr. Chairman and Members of the Subcommittee: 

We are pleased to participate in this hearing on the 
Etepartnent of Energy's (DOE) efforts to protect the health and 
safety of Its workers. Over the past five decadeS/ the weapons 
complex produced tens of thousands of nuclear weapons. In the 
process. It also produced huge volumes of radioactive and other 
toxic eulMtances. These included the radionuclides uranium, 
plutonium, and cesium; toxic metals such as mercury, beryllium, 
and lead; organic solvents and chlorinated hydrocarbons. All of 
these represent potential threats to the over 600/000 men and 
women who have worked at the complex over the last SO years, as 
well as to the people who have lived in comnninlties surrounding 
the weapons sites. Over the last decade, ve have reported on 
DOE'S problMis with health and safety issues throughout the 
complex, and we recently reviewed DOE's management of its Health 
Surveillance Program. 

On the basis of our work, 1 would like to discuss the 
following issues. 

-- worker health and safety has been and continues to be a 
problem for DOE. Historically, DOE's overemphasis on 
weapons production has meant llailted attention to the 
potentially adverse health effects of working within the 
weapons complex, in the future, problems In protecting 
workers from radiation and other hazardous substances at 
DOE sites will remain, and the cleanup program will 
expose workers to additional dangers. Recently, the 
Secretary has taken actions to strengthen DOE's 
organization for ensuring worker health and safety. 

— Last year, when we evaluated DOE's Health 

Surveillance Program, one of the programs managed by the 
Office of Environment, Safety and Health, we found that 
the progrM is still at least 4 years away from being 
fully implemented, that the coverage of workers is 
limited, and that some data on workers' health are not 
included in the program's analyses.^ As a result, we 
recommended, that DOE ( 1 ) develop an implementation plan 
for the program that outlines the tasks to be performed, 
as well as specific milestones, and (2) correct the 
problems with data collection In the current program 
before expanding it to additional sites. DOE has not 
officially indicated what action it intends to take on 
our report. 

— You asked us to provide information about the quality of 
the data collected at DOE sites on workers' exposures to 


^ Health and gafetvt DOE's Implementation of a Comprehensive 
Health Suxveillance Program is Slow {6AO/RCED-94-47 , Dec. 16, 
1993). 
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toxic substances. While we have not systematically 
studied the Issue, evidence from our previous work and 
the work of others suggests that problems have occurred 
with the monitoring of exposures and the collection of 
exposure data within the complex. For example, DOE'S 
internal appraisals, such as the Tiger Teasis, have found 
problems with radioactive monitoring practices at DOE'S 
sites. Theme problems raise questions about DOS's 
ability to accurately determine the health risks to 
workers in the complex. 

I would now like to discuss each issue in greater detail. 

HEALTH AMD SAFETY CQWCERWS 
HAVE BEEN A PROg.EM FOR DOE 

Workars within DOE'a industrial coiiq)lex face hazards from 
being exposed to radiation and toxic chemicals, cleaning up the 
complex, and repairing and maintaining aging Cacillties. 
Historically, the overemphasis on weapons production, along with 
complacency about workers' safety, has meant that DOE management 
has given limited attention to the potentially adverse health 
effects of working at DOE sites. Beginning in the early 19B08, 
we have repeatedly reported on problems with DOE's ovexalght of 
health and safety Issues within the cosiplex.’ In addition, 

DOE'S own technical safety appraisals. Implemented in 1985, have 
Identified the extent of the Department's health and safety 
problems. He reviewed these appraisals in 1990 and reported that 
IB of the sites appraised had over 1,700 health and safety 
problems.’ Of these, 113 represented a clear and present danger 
to workers or the public and 160 represented a significant risk 
or substantial noncompliance with DOE orders. 

Inadequate radiological protection programs and procedures 
were a major deficiency throughout DOE, according to the safety 
a^^ralsals. For example, a 1988 appraisal at the Rocky Flats 
plant In Colorado found Inadequate capabilities for monitoring 
and sampling air to detect radiation releases. In addition, a 
1988 followup appraisal at the Fernald site in Ohio found that 


>See, for example, Better Oversight Weeded for Safety and Health 
Activities at DOE'S Huclear Facilities (EMD-83-36, Jan. 27, 

1982); PQE'e_ Satetv and Health Oversight Program at Huclear 

Facilities Could Be Strengthened (GAO/RCED-84-58, Mov. 30, 1983); 
Huclear Health an d Safety? Oversight of DOE'S Huclear Facllitlea 
Can Be Strengthened {GAO/RCED-S8-137, July 8, 1988); Safety and 
Healthi Xev Independent Oversight Program at POE Heeds 
Strengthening (GAO/RCBD-93-85, May 17, 1993). 

Nuclear Health and Safety; Heed for Improved Responsiveness to 
Probl^as at DOE Sites (GAO/RCED'-9a-101, Mar. 28, 1990) . 
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/ -the 8it.e's conitaninatlon control program did not adequately 

ensure that personnel and reaterial leaving the site were free of 
contamination. 

Protection from chemical hazards has also been given leas 
than adequate emphasis at DOE sites. According to a 1989 review 
by the National Research Council, E>OE'b contractors lacked 
stringent controls Cor conventional, as opposed to nuclear, 
hazards.* For example, at the Y-ll Plant at Oak Ridge, 

Tennessee, Council reviewers found that cyanide solutions in the 
plating shop were handled with potentially inadequate 
ventilation. They also found cartons and bags of chmaicals, soiae 
toxic and some leaking onto the floor, stored on pallets in work 
areas and near high-traffic routes. 

In November 1991, the Department's Adviaory Committee on 
Nuclear Facility Safety issued its final report on safety Issues 
throughout the complex. The committee's report noted that its 
work had confirmed the negative findings on radiation protection 
of the technical safety appraisals, as well as the more recent 
Tiger Team Bsaessments. The committee reconoiended that OOE 
address the root causes of the deficiencies it and others had 
Identified, noting that increasing management attention and 
committing more resources — such as qualified personnel— to these 
Issues would be necessary. 

I In addition to the hazards faced by workers during the 

J weapons production era, other dangers at DOE sites will exist for 

workers in the cleanup program. As we noted In our June 1993 
report, a major component of the cleanup will be the 
decommissioning and decontamination of as many as 7,000 Inactive 
facilities throughout the complex.’ Much of the weapons complex 
Is old, presenting serious risks to individuals who work in and 
around the aging facilities. For example, at the Hanford site, 
years of Inadequate maintenance and deteriorating conditions 
contributed to an April 1992 fatality at an Inactive reactor 
building when a worker fell through the roof. 

In addition to posing safety problems because of thelz poor 
physical condition. Inactive facilities can contain known and 
unknown contaminants that increase the dangers for workers In and 
around these facilities. For example. In August 1992, during 
decommissioning and decontamination, nuclear research equipment 
at the Hanford site exploded spreading caustic lithium acetate 


‘The Hgclear Weapon, complex; Management for Healttl, Stlatv. and 

the Environment , National Research Council (National Acadray 
Press, Dec. 1989). 

’Depart ment of Enerov; jCieanltig Up Inactive Faeilitles Will Be 
Difficult (GAO/RCED-93-149, June 25, 1993). 


J 
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throughout the building. DOE'S contractors contributed to this 
explosion by ellmlnatlngV part way through the project, an 
Interln work step that was Intended to remove any remaining 
lithium; they eliminated this work step In an effort to complete 
the long-delayed project without determining how much lithium 
remained or considering the likelihood of chemical reactions. 

In a similar vein, the Office of Technology Aesessmant's 
February 1993 report stated that the number and variety of toxic 
chemicals present at many of the hazardous waste sites and the 
potential interaction of eontanlnante make It difficult to 
accurately asBess all potential chemical or radiological 
hazards.* The Office noted that in the weapons complex, work 
situations say therefore Include numerous and varied hazards 
possibly posing an immediate danger to life or health. 

Secretary O'Leary has introduced a number of initiatives 
alsted at addressing health and safety problems. Specifically, In 
April 1993, the Secretary announced a major restructuring of DOE, 
which Included consolidating headquarters' health and safety 
policy and oversight functions within the Office of Environment, 
Safety and Health and elevating the position of the Assistant 
Secretary for Environment, Safety and Health to report directly 
to the Secretary. Furthermore, in May 1993, the Secretary 
announced a set of health and safety Initiatives that Included 
Issuing a health and safety policy statement that defines the 
principles the Department will use and strengthening the 
authority of the Office of Environnent, Safety and Health. 

DOE'S HEAL'TH SURVEILLANCE PROGRAM 
HAS HAD PROBLEMS 

Because DOE workers axe often exposed on a dally basis to 
hazardous conditions that can seriously affect workers' health, 
it is essential that DOE evaluate Its health and safety 
procedures to determine their effectiveness and to identify areas 
for improvement. The Office of Environment, Safety and Health Is 
responsible for managing programs to protect workers' health and 
safety. As I have noted, we and others have expressed concerns 
over the past few years about the adequacy of this office's 
prograne . 

One key program we recently reviewed, the Health 
Surveillance Program, is designed to systematically collect and 
analyze data about workers ' health and workplace exposures to 
toxic substances. The goal of this program is to limit workers' 
exposures, Identify the causes of adverse health effects, 


" Hazards Ahead > Managlna Cleanup Worker Health and Safety at the 
nuclear Weapons Complex . Office of Technology Assessment 
1993} . 
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intervene to alnlmlze or eliminate the causes of the adverse 
effects and institute policies and procedures to prevent 
reoccurrences ■ Our review of the Health Surveillance Program 
found that, although DOE intended to fully Implement the program 
by (torch 1992, the Department currently projects that it will 
take until 1998 before the program is folly Implemented. As a 
result, DOE cannot systematically detezmlne If hazardous 
conditions at the sites affect workers' health. 

The Health Surveillance Program is intended to consist of 
four modules, each of which is designed for specific data from 
DOB sites. The four modules are the Health Events Nodule, the 
Demographic Module, the Exposure Module, and the Clinical Module. 
The Health Events Module contains data on workers' illnesses and 
injuries, while the Demographic Nodule contains descriptive and 
occupational Information about each worker, such as a coded 
Identification number, birth date, sex, race, job title, and work 
location. The Exposure Module, which is currently under 
development, Is designed to contain exposure data for each 
worker, while the Clinical Itodule, also under development, is 
intended to contain information from workers' physical 
examinations and laboratory tests. Because of the number and 
variety of potential hazards to workers at DOE sites, it is 
critical that this program provide regular and timely analysis 
and feedback about workplace conditions to DOE headquarters and 
site management . 

DOE is currently operating a program that Is limited to 
analyzing patterns of injuries and Illnesses on the basis of 
information provided by the sites. The program does not 
routinely correlate exposure data with health data because the 
Exposure and Clinical Modules are not yet functioning. Thus, DOE 
cannot systematically determine if hazardous conditions at tha 
sites affect workers' health. DOE told us it plans to test these 
modules at four sites during 1994 snd 1995 using currently 
available data on workers' physical examinations and radiation 
exposure. However, because many sites lack exposure data— on 
exposures to chemicals, gases, and other hazardous substances— 
that can be linked to individual workers, a fully functioning 
Exposure Module Is still years away. 

Moreover, we found that the coverage provided under this 
program is limited. Currently, only 7 of DOS's ii facilities are 
participating in the program, covering about 40 percent of DOS's 
150,000 contract workers. D0E plans to expand the program to six 
more sites in 1994. During our review, we also found that some 
information on grave illnesses among these workers may not be 
provided to the program. For example, tha primary source of data 
on injuries and illnesses for the Health Events Module Is the 
"return-to-work medical clearance.” After a worker's absence, 
this form is completed by a physician in the site's medical 
department, certifying that the employee Is physically able to 

5 



604 


rfttuirn to work. The form reports Identification information/ the 
number of days absent/ and, most importantly, the type of Illness 
or injury. But we found that an employee with a major illness or 
Injury does not return to his or her job is not issued this 
clearance. Thus, major illnesses and injuries are not reported 
in the Health Events Module, as the following example shows, in 
1991/ a University of Washington contractor compart Hanford's 
cancer data in the Health Events Module with national cancer data 
over the period 1985 to 1998. Among Hanford's SO to 64 age 
group/ he found only 39 percent of the cases expected. The most 
plausible explanation, according to the contractor, la that 
people who become sick and have cancer diagnosed often simply 
retire and do not report back through the site's medical 
departments . 

As a result of the weaknesses found in the Health 
Surveillance Program during our review, our December 1993 reqport 
recomoiended that DOE (i) develop an implementation plan that 
outlines the tasks to be performed, as well as specific 
milestones, and (2) correct the problems with data collection in 
the current program before expanding it to additional DOE sites. 
DOE has not indicated what action it intends to take. 

QUALITT OP EXPOSURE DATA RAISES 
QUESTIOMS ABOUT. DOE' 8 ABILITY TO 
DETERMITIE RISK TO WORKERS 

Mr. Chairman, you aaked us to provide Information about the 
guallty of the exposure data that DOE collects and maintains. 
While we have not systematically reviewed this issue in our work 
to date, we have found during previous audits, and others have 
also noted, that problems exist with monitoring workers' 
exposures and collecting exposure data at DOE sites. Accurate 
data are Important for two reasons. First, as I just noted, 
accurate data are needed to ensure that current workers' 
exposures are not leading to adverse health effects. Second, an 
accurate historical record of exposures is vital to answer 
questions about the long-term health effects of continuous 
exposure to radiation and hasardoua substances and to establish 
Standards for workplace exposures. 

According to DOE'S technical safety appraisals, to ensure 
the accuracy of exposure data, the Inetruments used to obtain 
measurements of radioactivity, or personnel dosimetry, should be 
calibrated and maintained/ but at Rocky Flats In 1987, for 
example, the appraisers found that the plant did not have an 
instrumentation calibration program meeting DDE's standards and 
that instruments were often not adequately calibrated. 


The Issue of accuracy of exposure data was also addressed in 
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) a 1991 report by the Office of Technology Assessment.’ The 

report noted that a review of six weapons facilities by DOS's own 
Tiger Teams through December 1989 revealed many problesis with the 
practices for monitoring radiation and assessing doses . For 
example, air san^ling techniques were inadequate at 83 percent of 
the facilities .assessed and shortages of personnel trained in 
radiation measurements were found at several sites. 

We also found information in the technical safety appraisals 
regarding problems with the completeness of tto exposure data 
collected at the sites. For exaaq>le, at Rocky Flats, some 
dosimeters were not returned to the contractor prior to final 
proceaaing. Yet in these instances, the contractor did not 
require an estimate of exposure. This situation can result in 
errors in the data reported to DOE and to the employees in their 
exposure report cards. 

During our review of the Health Surveillance Program, we 
interviewed the Pacific Northwest Labs staff scientist who chairs 
a DOE group working on issues concerning the radiation dosimetry 
data to be included in a comprehensive data base. He noted 
problems with the comparability and accessibility of exposure 
data. Specifically, he pointed out that for most DOB facilities, 
the methods used to calculate recorded radiation doses for 
workers varied considerably over the years and that the 
documentation of his'torlcal doalnatry practices is fragmented. 

The documentation for v^rkacs employ^ in the early periods of 
tX3E's operations Is particularly uncertain and Individuals with 
direct knowledge about workers' exposure are rapidly retiring and 
leaving DOE. He also noted that the status of radiation 
protection records is highly variable among DOE facilities. In 
aiany cases, electronic files of dosimetry information do not 
exist, and manual retrieval Is difficult, expensive, and time- 
consuming . 

Finally, the National Research Council addressed the issue 
of data quality In its 1989 review of workers' health and safety 
In the weapons complex. The council stated that the data 
collected at DOE sites during ongoing laonitoring and surveillance 
program are useful in assessing risks to workers' health only to 
the extent the data are accurate, CMiprehensive, accessible and 
comparable. The data collected in the past, the Council 
concluded, are inadequate— 'because of both the kinds of data 
collected and the means In which they are stored. 


’Complex Cleanup t The Envir onmental Legacy of Nuclear Weapons 
Frodaction . Office of Technology Assessment <Feb. 1991). 
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SUMMARY 

In susoiary, Mr. Chairman, health and safety problems 
continue to exist at DOE sites. GAO and other external 
organizations continue to report problems at doe sites in 
protecting workers against radiation and hazardous chemicals. 

The cleanup program will expose workers to additional dangers. 

As a result, DOE needs a vigorous health and safety program that 
can accurately determine and mlnlmlza the risks to workers. The 
Secretary has recognized the need for improvement, and has moved 
to strengthen the Office of Environment, safety and Health. 
However, our examination of a key program, the Health 
Surveillance Program, has found many problems. Moreover, 
important issues such as data quality have been raised by this 
Subcommittee and others — and evidence suggests that DOE'S data on 
workers' exposures to hazardous substances may not be reliable. 
Without reliable data, DOE cannot accurately determine the risks 
to workers in the weapons complex. 

We look forward to working with this Subcomnittee to further 
its goal of protecting DOS's workers. 


Mr. Chairman, this con^letes my prepared statement. I will 
be glad to respond to any questions you may have. 


(3D2116) 
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